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District of Columbia, ss: 

OnhimKiu! 36 ^’ T f a «r in i the Su P reme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 

iwfh«H te fnTl! n i K ned ’ following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit '• 
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CUNO H. RUDOLPH ET AL. VS. CHAS. E. HUNT ET AL. 


Petition for Injunction . 

Filed December 12, 1921. 

In the Supreme Court of the District of Columbia Holding an 

Equity Court. 

Equity. No. 39649. 

Charles E. Hunt, Sallie E. Shook, Clarence I. Gessford, 

Plaintiffs, ’ 


Cuno H. Rudolph, James F. Oyster, Charles Keller, Commis¬ 
sioners of the District of Columbia, Defendants. 

The petition of Charles E. Hunt, Sallie E. Shook and Clarence I 
GessfOTd respectfully shows to the Court as follows- 

DUwT % r?' T a11 c i tizen l of United States, residents of the 
District of Columbia, and sue herein in their own right as real prop- 

ty owners in the District of Columbia, tax payers of the said Dis- 

° f that part of the northwest section 

Allison sfri n t Ct t L Cb 1S % r t er i r v U P shur Street on the south, by 
., lson Street on the north, by Arkansas Avenue and 14th Street on 

the west, and by Iowa Avenue on the east; and further sue on behalf 

♦tL tv ? - P ! y 7o n , d property owners adjacent to said vicinity and in 
° f Co ,. um k la generally, as hereinafter more fully ap- 

E ‘ T v Sa -1Petitioners are in arrears of taxes due the 
District of Columbia, either real, personal, or other tax. 

pi ' the defendants, Cuno H. Rudolph, James F. Oyster, and 
Charles Keller, are the duly nominated, confirmed and qualified 
Commissioners of the District of Columbia and are sued herein 
in tneir official capacity as Commissioners. 

+ a A n Act of Congress, approved June 6th, 1900, Dis- 

tact of Columbia Appropriation Act for the fiscal vear 1901, U S 
Stat. at Large, Vol. 31, Chapter 789, Page 576, provided: 

“For the purchase by the Commissioners of the District of Colum- 
bia of a suitable site in the District of Columbia for a municipal hos- 

neewsar e ” hUn<3red thousand dollars » or so much thereof as may be 

That in pursuance of the authority and directions contained in the 
Act aforesaid, the then incumbent Commissioners of the District of 
Columbia did thereafter purchase a certain tract of land in said 
District of Columbia as follows: namely, that certain unimproved 
land in the northwest section of said District, bounded on th e P north 
by Allison Street, on the south by Upshur Street, on the west bv 
Arkansas Avenue and 14th Street, and on the east by Iowa Avenue 
which, for brevity, will be hereafter referred to as the Upshur Street 
tract, paying therefor a sum substantially equivalent to P the amount 
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lQftft° P n^ t he J e f 01 ;; that an Act of Congress approved June 27th, 
inn?’ n « n o* ? f Columbia Appropriation Act for the fiscal year, 

511 provided ^ ** Large ’ Volume 34 > Part Chapter 3553, Page 

of Z?f ®^T an< ? e 9 u 'P ment > complete, of a hospital for treatment 
l ‘?l g 4 Uber /' U 0S1S P? hents on *y. hospital to be located and 
n A heretofore acquired for a municipal hospital, and 
to be situated and constructed on said site without reference to exist- 

thousand°doli e is P ” anS ^ ° ther h<>Spital ° n Said site ’ one hundred 

That the Upshur Street tract at the time of the passage of the said 
Act was still unimproved and vacant land; that an Act of 
3 Congress approved July 21st, 1914, District of Columbia Ap- 

nmft Act f ?" flscal ^ ear l 9W > u - S. Stat. at Large, VoL 

^ e .P r . epara . tio ? of plans and specifications for the erection of" 
hospital buildings, including power house and domestic service build¬ 
ing, for municipal purposes, to be located and erected on the site now 
owned by the District of Columbia at Fourteenth and Upshur 

« hereafter to be known as Gallinger Hospital $15,000. or 
so much thereof as may be necessary.” 

That an Act of Congress approved March 3, 1917, District of 
Columbia Appropriation Act for fiscal year 1918, U S Stat at Larue 
Volume 39, Part 1, Chapter 160, Page 1036, prided: 8 ’ 

rJli?n a ii ng M Municipal Hospital: Toward the construction of the 
Gallinger Municipal Hospital, including grading of the site, to be 
located on Reservation Numbered Thirteen in the District of Colum- 
bia. in accordance with plans and specifications prepared under the 
authority contained in the District of Columbia Appropriation Act 
for the fiscal year nineteen hundred and fifteen, ($150,000 and the 
limit of cost of the construction of said hospital and accessory build- 

with n S b - ereb . y fixed at $500,000. Said hospital shall be constructed 
mth a Mew to making such future additions as the exigencies mav 
require, and the work herein authorized shall be so executed as not 
to interfere in any way with the future extension of Massachusetts 
Avenue: Provided, That the provision contained in the District of\ 

A r ) P ro P natl °u Act for the fiscal year nineteen hundred | 
and fifteen^requiring that said hospital be located and erected at / 
Fourteenth and Upshur Streets is hereby repealed.” J 

!? y °f which said Act, the Act foregoing/approved Julv 

was rejiealed to the extent that it nullified the dedication 
of the Upshur Street tract to municipal hospital purposes- that the 
Act approved June 6th, 1900 was in effect thereby repealed to the 

4 te a en 6 ” e r^ nC PUrp fu 1 i bat * ‘‘ Reservati on Numbered Thir- 
teen, referred to and dedicated to municipal hospital pur- 

poses by the Act aforesaid, approved March 3rd, P 1917 P L 
2—3898a 
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located in southeast Washington and bears no relation or proximity 
to the said Upshur Street tract. F ^ 

4. That the Act approved June 27th, 1906, hereinbefore set forth 
has never been repealed either directly or indirectly nor in any man- 
ner changed or varied; that the Tuberculosis Hospital, provided bv 

° q n . the sai . d u P sh ur Street tract, has actually 
been erected thereon and is now in full operation and has been for a 
number of years past. 

5. That an Act of Congress approved June 16th, 1921, making 
appropriations to supply deficiencies in appropriations for the fiscal 

year ending June 30th, 1921, prior fiscal years, and for other pur¬ 
poses, provided: 1 

“For beginning the erection of a junior high school north of Tav- 
lor Street, east of Fourteenth Street on the land now owned by the 
District of Columbia, $100,000, and the Commissioners are author- 

" “ ntr,et **"“ b ” ldi »s *> * «* 

That the tract of land referred to in said Act as being north of 
Taylor Street, east of Fourteenth Street, is the same tract referred to 
herein as the Upshur Street tract; and the same Act further provided: 

$150000’® 6recti ° n ° f a buildin S for the 'are of tubercular pupils, 

, 6 - £ hat - f a PP ears from the foregoing Acts of Congress, the Up- 

jj j leet , t i^ ct J! 88 ongmally purchased by authority of Congress 
- d i!?! C f‘ ed b y Congress to a specific purpose, namely, a municipal 
hospital, thereafter its dedication to such purpose and use was nulli- 
tied and it was rededicated to the use of a tubercular hospital 
5 and thereafter again dedicated to an additional use, namely 
a Junior High School. Ji 

7 That there is no Act of Congress dedicating land in the District 
of Columbia to the use of a building or school for tubercular pupils 
either accompanying the Appropriation Act of June 16th 1921 or 
separate therefrom. ’ 

i£T}Vt t ( £ {eD ± , , t Commis ! ioner3 > hy their order dated the 
da I 1921, a copy of which is attached hereto, marked 

aintiffs Exhibit, No. 1, and prayed to be read and considered a part 
hereof, have directed that a building for tubercular pupils, for which 
the appropriation was made by Congress in the aforegoing Act an- 
proved June 16th, 1921, be erected and constructed on the Upshur 
btreet tract, work to begin thereon, as appears by the said order in 
the forepart of January of 1922. ’ 

9. That the said defendant Commissioners in selecting the Upshur 
Street tract as aforesaid for the erection of a building or school for 
tubercular pupils, and ordering its construction thereon, are acting 
without authority and, contrary to law, are attempting to subject the 
said Upshur Street tract to uses and purposes not contemplated by 
Congress and are attempting to divert the said tract to uses in direct 
conflict with and in violation of, the several Acts of Congress set forth 
fully hereinbefore, the plain and unmistakable language of which 
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show direct and positive dedication of said tract to tubercular hospital 
and Junior High School purposes and to none other; that said Com- 
missioners, in attempting so to do, propose to expend a large sum of 
money, to-wit, the sum of $150,000, of public moneys for the erection 

of said building contrary to law and in direct violation 
o thereof. 

• 19i P e titi° ner > Chas. E. Hunt, is the owner of 

premises 4318 14th Street, N. W., wherein he resides, which said 
premises border immediately on the Upshur Street tract, and that 
your petitioner acquired the ownership of said premises in the year 

Petitioner, Sallie E. Shook, is the owner of premises 
4326 14th Street, N. W., and resides therein, which said premises 
immediately border on the said Upshur Street tract, the ownership 
ot said premises being acquired in the year 1910. 

- y . our petitioner, Clarence I. Gessford is the owner of premises 
13// Qumcy Street, N. W., and resides at 4000 14th Street, N. W 
that his residence immediately borders on the said Upshur Street 
tract and the property of which he is the owner aforesaid, was ac¬ 
quired in the year 1908 and is within a few blocks of the said Up¬ 
shur Street tract. F 

. That if the said defendant Commissioners are allowed to con¬ 
tinue in their purpose to erect a school or building for tubercular 
pupils on the Upshur Street tract they will, as appears by their order 
hereinbefore referred to, actually erect the same thereon and thereby 
divert publicly owned land to uses and purposes other than those 
specifically dedicated and ordered by Acts of Congress, thereby de¬ 
priving your petitioners and other tax payers of the District of 
Columbia of the full use and enjoyment of such land for the pur- 
poses to which it has been dedicated by the Acts of Congress afore¬ 
said, and actually now in use for said purposes; that if said defendant 
Commissioners are allowed to continue in their plan of erec- 
7 tion of the school building aforesaid, and do actually erect 
the same on the site proposed, they will thereby expend a 
large sum of public moneys, to-wit, $150,000, in which said moneys 
your petitioners and all other tax payers of the District of Columbia 
have an equity, interest, and share in an unlawful purpose and con- 
trary to law, and in conflict with and in violation of the several Acts 
of Congress aforesaid; that if said defendant Commissioners are al¬ 
lowed to continue in their purpose and plan aforesaid, and actually 
consummate the same, and such action is thereafter declared to be 
unlawful and without authority, it will result in great financial and 
other losses to your petitioners and all other tax payers of the District 
Columbia, the amount and extent of which cannot now be esti- 
mated nor ascertained and will not hereafter at anv time be capable 
of estimation or ascertainment. By reason of all of which, the pro¬ 
posed action and plan of said defendant Commissioners, if allowed 
to progress and be unrestrained, will result in irreparable loss dam- 
age and injury to your petitioners and other tax payers of the Dis¬ 
trict of Columbia, and will deprive them of their inherent rights to 
see to a full compliance with the law wherein public moneys land 
and property are entrusted to the care of public officers ’ 
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Wherefore,ythe premises considered, your petitioners pray: 

CYm'rt rU wr i* of sub P° ena issue out of this honorable 

directed to the defendants and each of them, in the official 

her^nn^ 1 ? 6111 B* ey ^ SUed herein > requiring them to appear 
herein on a day certain and answer the exigencies of this petition. 

ft a a r j mle t( \ sbow cau se issue herein directed to the 

who d . ef( ;£ dants > and e ach . of them, in the official capacity 
, hera11 ? they , ar ® sued ^em, requiring them to appear herein 
on a day certain and show cause, if any they have, whv thev should 
not be temporarily restrained from continuing their plan and pio- 

f S i Ch ^ 01 01 b ^ llding i or tubercular pupils on the Upshur 
Street tract of land, pending a final hearing and determination of 

tlllS C£iUS6. 

3. That upon a final hearing of this cause, a decree be entered 
herein restraining the said defendant commissioners and their suc- 

+ h ffiCe i r T°T m h re l ng a buildiQ g or school for tubercular 
pupils on the said Upshur Street tract. 

4. And for such other and further relief as to the Court mav seem 
meet and proper and the exigencies of the case may require. ' 

CHARLES E. HUNT 
SALLIE E. SHOOK. ' 
CLARENCE I. GESSFORD. 

DARR, WHITEFORD & DARR, 

Attorney8 for Plaintiffs. 

District of Columbia, ss: 

Charles E. Hunt, Sallie E. Shook and Clarence I. Gessford, beincr 
hrst duly sworn, on oath depose and say that they have read the fore” 
petltl ° n b y tbera subscribed and know the contents thereof; 
that the matters and things therein stated as of their personal knowl¬ 
edge are true and those stated upon information and belief thev be- 
lieve to be true. J 

CHARLES E. HUNT 
SALLIE E. SHOOK. ’ 
CLARENCE I. GESSFORD. 

9 Subscribed and sworn to before me this 8th day of Decern- 

t>er ; a. U, 

[seal.] ALBERT ALLEN JONES, 

Term expires 2/21/1926. PuhUe ’ ° C ' 
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Plaintiffs’ Exhibit No. 1. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity No. —. 

Charles E. Hunt, Sallie E. Shook, Clarence I. Gessford, 

Plaintiffs, 

vs. 

Cuno H. Rudolph, James F. Oyster, Charles Keller, Commis¬ 
sioners of the District of Columbia, Defendants. 

Office of the Engineer Commissioner. 


To the Board of Commissioners: 


October 18, 1921. 


•S 6 tv? W ^S * s - a “ ent P re P are d by Major Brown in operation 
with Mr Harris, the Municipal Architect, containing a full discus- 

smn of the question of the site for the tubercular school. It will be 
noted that certain conditions are laid down as prerequisites To 
these must be added another condition which, if valid, disposes of 
many of the sites that have been suggested; this is that no encroach- 
ment upon the limited number of small parks available in the Dis¬ 
trict of Columbia should be permitted. As to the soundness of such 
a policy, there is apparently no room for argument. A further 
mmor condition is that the site chosen should be such that if the 
use of the building as a school for tubercular children is hereafter 
discontinued the building may then prove to be usefully located for 
some other public purpose, preferably for expansion of school facili- 
ties m the neighborhood concerned. A final condition not men- 

*i aj0r B f 0Wn 13 t hat the site chosen should be as near as 
possible to the existing and probable future center of population, so 

tubercular schod. maximum during the time of its use as a 

i n ? aV A Dg in m \ nd a P the limiting considerations laid down 
1U and after consideration of every piece of publicly owned 
property in the District of Columbia, I concuV in the recom¬ 
mendation of Major Brown that the site for the proposed tubercular 
school be chosen at 14th and Upshur Streets, and that these papers 

, b ® !t th A Pr f ident of the Board of Education wfth P an 

invitation to the Board for an expression of its opinion in the 
premises, 

l i h » B , oard that instructions have already been 
given to the Municipal Architect to proceed at once wit- the prepara- 

‘°? of the detailed P lan , s and specifications for the tubercular school 
as far as such work can be consistently done in advance of the choice 
a Slte j, , lhl ? involves no waste of time or effort and all work now 
done will be of advantage, no matter what site may be chosen As 
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soon, however, as a site is definitely fixed upon, progress mav be rmrlp 

at a m°re rapid rate in the completion of tLprdiSn? Zrk 
requisite before a contract can be made. preliminary work 

C. KELLER, 
Engineer Commissioner. 


A true copy. 

Approved by the Board of Commissioners, October 18, 1921. 

Rule to Show Cause. 


Filed December 12, 1921. 


HuntSal Ip F V ^ rf heardu P° n th e petition of Charles E. 
Jiunt, bailie E. Shook and Clarence I. Gessford and upon consider 

tion thereof, it is by the Court this 12th day of December 1921 

T hat the defendants, Cuno H. Rudolph, James F Oyster 

Kell er, Commissioners of the District of Columbia ap- 

p r herein on the 16th day of December, 1921, at 10:00 o’clock 

A. M., and show cause, if any they have whv thev shnnlrl nnf kI 

temporarily restrained and enjoined from erecting a^chool or build- 

11 in g ^ or tubercular pupils upon what is known and described 

11 as the Upshur Street tract, provided a copy of this rule be 

rh l on *h e said Cuno H. Rudolph, James F. Oyster and 

Charles Keller, Commissioners aforesaid, and each of them on or 
before Tuesday, the 13th day of December, 1921. * 

JENNINGS BAILEY, 

Justice. 


Marshals Return. 


n f l erVe c d At 00 ? 7 °i tl ? e within mle on Cuno H - Rudolph James F 
Oyster* Charles Keeler Com. of Dist. of Col. each perTnaHyDel' 


MAURICE SPLAIN, 

U. S. Marshal. 

K. 


Answer to Petition and to Rule to Show Cause. 


Filed December 16, 1921. 


Come now Cuno H. Rudolph, James F. Ovster and Charles Keller 
Commissioners of the District of Columbia, "named as defendants in 
the above entitled cause, and for answer to the petition filed therein 
or to so much of said petition as they are advised it is necessary S 
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terial for them to answer: and for answer to the rule to show cause 
granted therein, answering say: 

1. That they are without sufficient knowledge or information to 
enable them to either admit or deny the allegations contained in the 
first paragraph of the petition herein; but should said allegations be¬ 
come necessary or material, these answering defendants call for strict 
proof of the several allegations contained in said paragraph. 

2. These defendants admit the allegations contained in the 

12 second paragraph of the petition. 

3. Answering the third paragraph of the petition herein, 
these defendants say that the allegations thereof and the matters and 
things therein set forth, excepting only the allegation as to the loca¬ 
tion of Reservation 13, are recitals and conclusions of law, which re¬ 
citals of law these defendants believe to be substantially correct, but 
which laws are best to be construed by reference to the Acts of Con¬ 
gress referred to. Further answering said paragraph, these defend¬ 
ants say that they are advised and believe that it is not requisite for 
them to answer the conclusions of law in said paragraph set forth. 
Further answering said paragraph these defendants admit so much 
thereof as sets forth that the tract of land known as Reservation No. 

13 is located in Southeast Washington and bears no relation or prox¬ 
imity to said Upshur Street tract. 

4. Answering the fourth paragraph of the petition herein these 
defendants say that they are advised and believe that so much thereof 
as sets forth that the Act of Congress approved June 27, 1906, has 
never been repealed directly or indirectly or in any manner changed 
or varied is a conclusion of law not requiring answer. Further an¬ 
swering said paragraph these defendants admit the allegations thereof 
to the effect that the Tuberculosis Hospital has been erected on a part 
of said Upshur Street tract and is now and has been for a number of 
years in full operation. 

5. These defendants admit the allegations contained in the fifth 
paragraph of the petition herein. 

6. These defendants admit so much of the allegations contained 

in the sixth paragraph of the petition herein as set forth that 
13 the so-called Upshur Street tract was originally purchased 
under the authority of the Congress of the United States for 
the purpose of erecting thereon a municipal hospital and other 
buildings, and that thereafter, by the same authority, a part of the 
tract was made the site of a tubercular hospital, and that thereafter 
a part of the tract was made the site of a junior high school. These 
defendants deny so much of said paragraph as inferentially sets forth 
that the Congress of the United States has by the several laws en¬ 
acted by it dedicated, apportioned, or appointed the said Tract of land 
to be the site only of the particular institution or building made the 
subject matter of the particular Act of Congress, but say that, on the 
contrary, the several Acts of Congress set forth in said petition clearly 
indicate the purpose and intent of the Congress was, and is now, to 
use said tract of land as the site of such buildings and institutions as 
may be found desirable and proper to be erected on said site, either 
under the express authorization of the Congress or, in the absence of 
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such express authorization, by the Commissioners of the District of 
Columlna in the exercise of their sound discretion in the preS 

pa;agraph e of e the n So a n heS a ' lega ‘ 10nS C ° ntained in ,he se ™ th 

paragraph. 6 defendants adrait the allegations contained in the eighth 

oofj ^ nsw «™S ‘he ninth paragraph of said petition these defend. 

ts deny the allegations therein contained to the effect that thp 
selection of the Upshur Street tract by these defendants afthl site £r 
a school for tuburcular pupils is an attempt bv the«p dpfpnri 
14 ants to use said tract in direct conflict with, and^n violation of" 
the expressed intention and purpose of Congress • and that thp 
° f f ld * ra ?t m a site for the tubercular school and the erectbn of 
said school building thereon will result in the expenditure of a large 
sum of public money m direct violation ol the expressed intpnt nf 
Copgre.s, and in violation of law. Furttr anSg saTd para- 

% land* 0 leSe K de i e k d u? tS S ^ y that their P ur Pose to erect on said fa-act 
° ar “, d a school building for tubercular children is, in fact in entire 

gres« in so far as^be 1 ^* furthe , rance of the expressed intent of Con- 
gres., in so far as the Congress has expressed any intent as to the use 

qLSV*? l lan A d ’ f ° r the reason * at Congress of the United 
States hes by the Act approved June 27, 1906 (U S. Stats, at Large, 

ol. d4, Part 1, Page oil) heretofore directed these defendants to 

erect on a part of said tract of land a hospital for the tr “tment of 

1921 ge f n ° S1S - pa f lent ? and hy the Act approved June 16 

*,“!>, (.?• C ; Appropriation Act for the fiscal year ending June 30’ 
1921) directed these defendants to erect on a part of the «aid tract a 
junior high school building; and that in proposing to erect 0 n fi^ 

tract a school for tubercular pupils these defendant? are propo«ino- to 
appropriate a part of said tract of land to uses directly in lfne with 
and partaking of, the nature of both of the uses of the tract rfS 
as directed by the Congress for the reason that the said school for 
tubercular pupils is designed to be an institution wherein both the 

^strict of n p rT welfare of the tubercular school children of the 
District of Columbia can be protected and advanced. 

15 defeL? n r3e. th V en ( th P ara g ra ph of said petition these 
aetendants neither admit nor deny the allegations therein 

contained, being without sufficient information to enable 

gaZnsVh d M * 0811 f °u Strict Pr°° f of each and every of said alle- 
^11 A d. the same become necessarv or material herein 
f *1* ^ nsw ering the llt-h paragraph of the petition herein these de- 
fendants say that they are advised and believe that so much of said 
paragraph as alleges that to erect a school building for tubercular 
pupils on a part of the said Upshur street tract of ”a 8 nd would be to 

tlTfi la * d to uses and Purposes other than thJe 
specifically dedicated and ordered by acts of Congress and in 

tri^t nf p 1 ? n ^ ts . of J[ he Petitioners and other taxpayers of the Dis" 
lct of Columbia to the use of the said tract for a tubercular hospital 

^ ni0r onl ^» are conclusions of law and not neces- 

J. or required to be answered by these defendants. Further an 
enng said paragraph these defendants say that they are advi^d 
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and believe that the allegations therein contained setting forth that 
the erection of the tubercular school building on the said site will re¬ 
sult m the expenditure of a large sum of public money contrary to 
law are likewise conclusions of law and not necessary to be answered 
by these defendants. Further answering said paragraph, these de- 
fendants deny so much thereof as sets forth that the carrying into 
ellect of the proposals of these defendants to erect on a part of said 
tract of land the aforesaid school will result in irreparable or un- 
ascertainable damages or losses to the petitioners herein or any other 
axpayers of the District of Columbia, but call for strict proof of 
i« said allegations should they become necessary or material 
lb herein, h urther answering said paragraph these defendants 
deny so much of said paragraph as sets forth that the erection 
of the said school as aforesaid will result in irreparable loss, dam- 
age and injury to the petitioners herein and other taxpayers of the 
District of Columbia, but say that on the contrary that the District 
ol Columbia is a municipal corporation acting herein through these 
<^ants as its agents, and that if the said municipal corporation 
s ould maintain a nuisance on said tract it is by law answerable in 
damages to the petitioners herein and to all other citizens or tax¬ 
payers of the District of Columbia for such acts done bv the said cor- 
poiation through its agents, which such acts are in violation of the 
egal rights of the petitioners herein or other citizens, who are 
atiorded by law a plain, adequate and complete remedy to recover 
lull damages against said municipal corporation when it or its agents 
act tortiously to the damage and injury of the petitioners herein or 
any other citizens of the District of Columbia ; and that the said 
municipal corporation is and has heretofore been held to be liable and 
cins\\erable in damages at law for the maintenance of nuisances. 

, further answering said petition, these answering defendants say 
that after careful consideration of all available sites in the District of 

r ♦k# af , te £ ? ns V! tin g and advising with the Health Officer 
ol the District of Columbia, they have selected and determined to 
erect upon a portion of the said Upshur Street tract the school for 
tubercular pupils, the money for the erection of which building has 
been appropriated by Congress; that in reaching this conclusion these 
defendants considered that the said school should be located on well 
elevated ground, with ample room, be readily accessible to the 
1 < street car and omnibus lines of the city, and should further be 
so located as to not crowd or interfere with any existing activi- 
ties or institutions already existing or provided for on the various 
public sites in the District of Columbia, and should further be erected 
on land owned by the District of Columbia; that there is no tract of 
land in the District of Columbia owned by said District 
°* (-'Obimbia, excepting the said Upshur street tract, which is 
of sufficient size, elevation or accessibility for this school and 
that the said tract of land, which contains in all approxi¬ 
mately thirty-six acres, is ideally located for the purpose contem¬ 
plated, is well elevated, accessible by two car lines and one bus line 
and ol ample size to accommodate this proposed school and the tuber¬ 
cular hospital now in operation on a part of the tract, and the junior 
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high school authorized by law to be erected on part of the tract - that 
the tract is so large, in fact, as to afford large grounds for each of the 

tiv°e P s?te d of > t>,e dln \l f n K f °V he is ^? g buildin S. and that the tenta- 
nZfmoJfi ‘" bercula L r sch001 distant at its nearest point ap- 

Fl^ y 6 °°K fee i fro , m tbe nearest point of the proposed site for 
flntT'r hl ^°°' and will be separated therefrom by a 
street 110 feet in width, being 13th street extended, the proceeding in 

f°°? 6 . mnatl0n for the extension of which street through said tract of 

tnhfj, i n ° W iF ? r u greSS ’ ^at unless children who will attend the 
tubercular school be completely isolated, which isolation is mani- 

f‘V mprop ? r - J f not ^egal, it is impossible to locate this school 

wZn e a °S hn f 0W; Fl d V th ® Di8t ™t of Columbia on so large a 
tract of land, unless it be located on Reservation No. 13, which al- 

is +• roug a ]large tract of land, is inaccessible and low in eleva- 

8 FZ a Ff d *F aS rv? ad , y ^ ng , u .P° n il certain penal institu- 
tions of the District of Columbia and is the site of a large 

municipal hospital designed and intended for the reception of all 
classes of patients and the treatment of all kinds and conditions of 
illnesses, both contagious and infectious, all of which render it 
ui&hly undesu-able and manifestly unsuitable for a school site. 
w , i answering said petition these defendants say that attached 
hereto and prayed to be taken and read as a part hereof is a copy of a 
report submitted to the Engineer Commissioner of the District of Co¬ 
lumbia, one of the defendants herein, setting forth that one Carey 

Z.Z°! Vn ii, M CorpS ,. of Engineers, United States Army, an As¬ 
sistant to the Engineer Commissioner, has made a careful examina- 
tion of all available sites for said tubercular school, which said re¬ 
port was by said Engineer Commissioner concurred in by him after 
careful consideration, and by him laid before the Board of Commis¬ 
sioners of the Distnct of Columbia for their consideration, which said 
Board of Commissioners is composed of these defendants; that after 
careful consideration and discussion, and having in mind all of the 
exigences of the situation, these defendants in the exercise of their 
discretion and being by law compelled to select a site for said school 
determined upon and selected as such site a part of the said Upshur 
btreet tract. Further answering, these defendants say that in the 

A/1 1 j *1 1 *1 *1 T « ^ they in nowise pro- 

ceeded hastily or arbitrarily, but only after due and careful considers- 

tion and in the exercise of their sound discretion, and they therefore 
aver, being so advised, that their action in selecting this site is 
l.» not subject to review by the courts unless it be shown that they 
acted arbitrarily or as a result of bias or prejudice. 

And now, having fully answered, these defendants pray that the 
petition herein be dismissed and the rule to show cause discharged. 

CUNO H. RUDOLPH, 

JAS. F. OYSTER, 

„ C. KELLER, 

F. H STEPHENS Commwsloners °f the DUtrict °f Columbia. 

ROBT. L. WILLIAMS, 

Attorneys for Defendants. 
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District of Columbia, ss: 

Cuno H. Rudolph, James F. Oyster and Charles Keller, being first 
duiy sworn, depose and say that they are Commissioners of the Dis- 
trict of Columbia; that they have read the answer by them subscribed 
and know the contents thereof; and that the matters and things 
therein set forth upon their personal knowledge are true, and those 
stated upon information and belief they believe to be true. 


CUNO H. RUDOLPH. 
JAS. F. OYSTER. 

C. KELLER. 


Subscribed and sworn to before me this 15th day of December 
1921 . 

[ SEAL -] WILLIAM TINDALL, 

Notary Public, D. C. 
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Defendants’ Exhibit No. 1. 


E. D. 160730/9. 

October 14th, 1921. 

Memo, for the Engineer Commissioner: 

Deficiency bill approved June 16th, 1921, provides “for the erec¬ 
tion ot a building for the care of tubercular pupils, $150,000.” No 

appropriation is made for site; building must therefore be located on 
property now publicly owned. 

Quoting from or paraphrasing the report of the Health Officer 
under date of March 29th, 1921, as to location of this building the 
following is pertinent. The site should be on as high an elevation 
as possible with ample ground surrounding. If street car transpor¬ 
tation is depended upon it would be advisable to select a site easily 
accessible to both car lines. In case a merger and universal transfers 
are established, or motor transportation in whole or in part is adopted 
a wider choice of locations would be possible from a transportation 
standpoint. Motor transportation is, however, not provided for nor 
has a merger been made. Even should a merger be made it is de¬ 
sirable that there be two or more routes of approach by street cars. 

Sites must therefore; 1st—be publicly owned; 2nd—be well ele- 
vated; 3rd—have ample ground (say not less than two and prefer¬ 
ably at least five acres); 4th—be accessible; and must also—5th be 

suitable from an administrative standpoint, that is, must not crowd 
out or interfere with existing activities on the ground. 

No site east of the Eastern Branch or Anacostia River is suitably 

aCCeSSlD16. 

The old Grant Road School site has often been spoken of. This 
site, containing only one acre, is inadequate in size, and further- 
more, is approximately four miles distant from 14th and U Streets 

f which would be the assembly point, so to speak, for car riders 
to this location. 



) ^ CUN0 H - rud OLPH et al. vs. chas. e. hunt et al. 

p»t£ isf w 

^me 'lii'nj'frnn, s f ^ lab ! e . sil «. assuming that it is derirabfc to°divert 
R^t r«»v p original recreational purpose, is the ground in 

Street Reservofr Thif lm ™ edi ^y north or south ofTe 16 h 
Strfft ™! S i • j Thls ? an be reached however, only bv the 14th 

W aTaJgrn^fScL bey ° nd 14th and D ^ ur ’ the “ 

’ in ^tl e o d f ssa it e 

21 As the tubercular children must also be sepS from the 

, . ^ the PuNfc Schools it is lt PoLX to 

locate the building on any one of our public school sites P Twi e 10 

certain abandoned or unused school site namelv lL | here ®f 6 
Road, Bates Road, old Brightwood Hillsdale M;'r* Anacostia 

Potomac sites. These, every one, possess the disadVa^tages* of ^ 
sufficient area and inaccessibility The Grant R™!?.? 8 • 

discussed,is the best available o/unused sSolsftes “** 

Below is a tabulation of additional public owned sites of „„ 
more acres which have been suggested or might be considered. 


Location—U. S. or D. C. owned sites. 

West of square 2108, Loomis 
Park. 

Parcel 156/28, 18th and Mon¬ 
roe Sts., N. E. 

Reservation 13. 

Soldiers’ Home Grounds. 

Dalecarlia Reservation. 

Girls’ Training School. 

Industrial Home School 

Montrose Park.* 

hi at 1 Training School for Boys 
Tuberculosis Hospital. 


Ele¬ 

vated. 


Accessible. 


Feasible from 
administra¬ 
tive standpoint. 


Yes 


No 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 


• • • School occupies 

xt site 

No Perhaps 

Fairly No 

No Doubtful 

No No 

No No 

Fairly No 

No No 


Yes 


Yes 


w n the tuberculosis hospital site at 14th and Upshur 

1§h %?'. • F 0SSeSSeS m u ny advanta ges over all other possibIe P s ite 
13th Street is being cut through the grounds dividing the formed 

reservation into two approximately equal parts. The S eastem part 

mil be given over to school purposes with the erection thereon of P fhe 

,r»r i0 ?:V gh | ch00l V.. The western portion contains the tubercu¬ 
losis hospital and on this portion, in mv opinion th» *,,w i 

school should be erected. R will be acceiibPe by both 14 th Street 

and Georgia Avenue car lines. It is of ample size 7 and well elevated 

urthermore, location in the tract with the tuberculosis hospital 

rtunity for better medical attention to the pupils iS 
school than could be given at any other point. P P th 
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It is recommended that this site be fixed for the proposed building 

CAREY H. BROWN, 

Major, Corps of Engineers, U. S. Army. 

C. H. B./G. Ask * tant ■ 

Chief Clerk, E, D. 

A true copy., 

22 Memorandum of Court. 

Filed March 10, 1922. 

******* 

, 4" i “j unctio1 ? wil1 pendente lite, as prayed in the bill upon 
plaintms executing an injunction bond in the penalty of $1 000 00 

BAILEY, j. 

Stipulation. 

Filed March 29,1922. 


The Court being of the opinion that the plaintiffs are entitled to a 
temporary restraining order pending a final hearing of this cause 
and counsel for the respective parties considering that there is no 
fuither or additional matter of law or fact to be presented to the Court 

in a final hearing, and that there is nothing further before this Court 
in this cause, it is this 29 day of March, 1922, 

Stipulated, by and between the attorneys for the respective parties 
hereto m order to expedite the cause on appeal, that a final decree be 

!^? d fl^TL n enj T, mg th ? defendants as prayed in the bill of com- 
plaint hied herein, the said defendants reserving to themselves all 
rights of appeal herein. 

DARR, WHITEFORD & DARR, 

F. H. STEPHENS™^ fW 
ROBT. L. WILLIAMS, 

Attorneys for Defendants. 

23 Decree Enjoining and Restraining Commissioners. 

Filed March 29, 1922. 


This cause coming on to be heard upon the Bill of Complaint and 
Rule to Show Cause issued thereon, the answer filed to said Bill and 
Rule, and having been duly argued and considered and upon the con- 
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I 92 T it°k °K th ® .filed herein dated the 29" day of March 

n^i / by , tbe C J ourt - thls 29 da -y of March, 1922 J ’ 

Ordered, adjudged and decreed, That the defendants r,,„„ jt 

District of Cobmbi^ andThe 01181163 Kelle r> Commissioners of the 
- OI ^orumDia, and their successors in office be and tw 

A«nu, H* Slr« J, L 

JENNINGS BAILEY, 

Justice. 

From the above order the defendants in open Court note their or. 
of March, e i922 rt ° f ApPea * 3 ° f the District of Columbia, this 29 day 

F. H. STEPHENS, 

ROBT. L. WILLIAMS, 
Attorneys for Defendants. 

^ Bill of Review. 

Filed August 22, 1922. 


to ffi h e e iurt°L r foilows°: **“ ab °' e plaintiffs ^ows 

and bring 4 ° f ‘ he “*** of Columbia 

of Colu^ia andwere^the^lffintiffsTn anori^n^bill broughHnffiis 

oi^ hofSt were defendants - That the Mid 

• the plaintiffs reside in the vicinity of a certain tract of land 

in the northwest section of the city, known as the Upshur street traef 

^tree^h 1 A n J he soutb by Upshur street, on the north by Allison 
street, by Arkansas avenue and 14th street on the west and Town 

Stats OI 789) the t; si that V the ; 4ct of Congress of June 6, 1900, (31 
? • * j r ' i e sum one hundred thousand dollars was fmnrn- 
priated for the purchase of a suitable site for the erection of a rrmni** 

tnct of S Onf ’ v at P urs ^ ant t0 said Ac t the Commissioners of the Dis¬ 
trict of Columbia purchased the said tract of land above mentioned 

known as the Upshur street tract, containing approximately tWv’ 
six acres; that by the Act of June 27, 1906 (34 Stats 5111 fYin^ ‘ * 
appropriated one hundred thousand dollars for the erection of 
P' te !/, or ‘he treatment of indigent tuberculosis patiente onlv to be* 
erected on the said tract, without reference to existing or propped 
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plans for any other hospital on said site; that by the Act of July 21, 
1914, (38 Stats. 545), the sum of fifteen thousand dollars was 
appropriated for plans for hospital buildings, thereafter to be 
, , 2® t] } e Ballinger Hospital, on the said Upshur street 

S *£? Act °J}\f ch 3 ’ 1917 ’ ( 39 Stats * 1^6), one hun- 

dred and fifty thousand dollars was appropriated for the erection in 

part of the Gallinger Municipal Hospital on Reservation Thirteen 
and repealing the provision of the former Act requiring the erection 
of the said hospital on the Upshur street tract; that the Tuberculosis 
Hospital has been erected on the said Upshur street tract; that the Act 

? f 1921 J (defiewncy appropriation bill) appropriated one 

hundred thousand dollars for the erection in part of a Junior High 

School on the said Upshur street tract; that the same Act further 
provided: 

’ $150 TOO 1 ’* ereCtion of a buiIdin S for the of tubercular pupils, 

The said original bill further recited that the Commissioners of the 
District of Columbia had directed that the said building for the care 
of tubercular pupils (in the last mentioned Act) be erected on the 
said Upshur street tract, and that its erection on said tract would be a 
violation of law and contrary to the Acts of Congress above cited and 
constitute an unlawful expenditure of public funds. The said orig- 
malbnl prayed, inter alia, for an injunction to prevent the erection 
oi the said building on the said tract. The said original bill is hereby 
specifically referred to so as to be made a part hereof. 

3. Upon the filing of the said original bill a rule was issued upon 
the said Commissioners of the District of Columbia to show cause 
why a temporary restraining order should not be issued, as prayed 
The said rule is hereby specifically referred to so as to be made a part 

26 4. The said Commissioners answered the said rule and the 

said original bill, setting forth, in substance, 

f hat the said Upshur street tract was originally purchased as a site 
for the erection of a municipal hospital which, however, was subse¬ 
quently built upon Reservation Thirteen, in the extreme southeastern 
section of the city; that the said Upshur street tract was made the 
site of a junior high school, and that a hospital for indigent tuber¬ 
cular patients has been built upon the said tract. They denied that 
the plaintiffs were without adequate remedy at law, because if the said 
school for tubercular pupils were erected upon the said site in viola¬ 
tion or law or maintained so as to create a nuisance, the plaintiffs had 
their remedy in an action for damages against the municipality. 

he answer further set out that the Commissioners, after very careful 
consideration of all available sites had selected the Upshur street tract 
which had a considerable elevation above the river, was accessible bv 
street car lines and omnibuses, and contained approximately thirtv- 
six acres; that the site selected would be approximately six hundred 
feet from the nearest point of the site selected for the" Junior High 
bchool and separated from it by a street one hundred and ten feet 
wide; that Reservation Thirteen, the site of the municipal hospital is 
near the nver, of low elevation, not so accessible, is already occupied 
Dy a number of penal institutions, and is altogether not nearly so de- 
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ttbe'rade: L™f anSWer * ^ SpeClficall y referred 

wa^'onhe°oDhZ in t g hit e Eaid ° rigi t naI bi,1 > r , ule «»d answer, the court 
!h 2?“} T h an J ln J unctl , on Pendente lite ought to issue, 

27 w k d m fi em , f f andum t0 that eff ect, which memorandum is 

CounLIT r6ferr - d 40 *1 88 t0 be made a P art hereof? 
L/Ounsel lor the Commissioners being 0 f the onininn tW tv,* 

case had been fully presented, stipulated thft a final deeree might be 

entered so as to expedite the cause on appeal. The said stipulation is 

hereby specifically referred to so as to be made a part herof A* 

co dmgly, the court, on the 29th day of March, 1922 entered a final 

decree pe^etuaHy enjoining the said Commissioner from erecting 

tt TmS/ 0 : tUbei ' CU i ar pUpi,S on the said Upshur 3 

tract. The defendants in said cause noted an appeal from the said 
decree in open court, which appeal was lost or abandoned bv failure 
to have the transcript of record filed in the Court of Appeals within' 
forty days from the date of the said final decree. The said decree is 
hereby specifically referred to so as to be made a part hereof 

b. Ptamirifc fartter show to the court that the said final decree 
has been signed and enrolled on the minutes of this court, and that 
the plaintiffs have performed said decree so far as they have been 

fni fnr tuf ha ' e ? 0t bu u l or attempted to build, the said build- 
mg for tubercular pupils on the said Upshur street tract. 

* “ntiffs further ahow to the courtl that there is error apparent 
on the face of the record leading upUTiaid final decree, in thaf there 
was no limitation upon the discretion of the Commissioners in se- 

S t a SUe ?i° r ( the l aid scb ° o1 for tubercular children contained 
m any law, and it was beyond the power of the court to impose «ueh 
a limitation; that the said Upshur street tract was designated m l 
site for a tuberculosis hospital, which has been erected on the said 
site, and as a site fo^a Junior High School; that the said school for 
tubercular children partakes of the nature of each and is in 
28 nowise a jteparture from any supposed policy of Congress, 
not expressly defined, as to the nature and use of buildings to 
erected upon the said Upshur street tract. & 

Wherefore your complainants pray: 

,, process may issue from this Honorable Court directed to 

the defen d ants herein requiring them to appear and answer the 
exigencies of this bill of review. 

• Tbat the said fina j ejeeree may be reviewed by this Honorable 
Court and reversed, and the said original bill dismissed, 
o. for such other and further relief as may be proper. 

CUNO H. RUDOLPH, 

JAS. F. OYSTER, 

Commissioners of the District of Columbia 


F. H. STEPHENS, 

R. L. WILLIAMS, 

F. H. S., 

Attorneys for Plaintiffs. 
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District of Columbia, ss: 

Cuno H. Rudolph, and James F. Oyster, being duly sworn, depose 
and say that they are the Commissioners of the District of Columbia; 
that they have read the bill by them subscribed and know the con¬ 
tents thereof; and that the matters and things therein set forth upon 
their personal knowledge are true, and those stated upon information 
and belief they believe to be true. 

CUNO H. RUDOLPH, 

JAS. F. OYSTER, 

Commissioners of the District of Columbia. 

Subscribed and sworn to before me this 21st day of August, 1922 
[seal.] JAMES C! WILKES, 

Notary Public, District of Columbia. 

29 Motion to Dismiss. 

Filed August 31, 1922. 

******* 

Come now the defendants named in the Rill of Review filed in the 
above entitled cause by their counsel and move to dismiss the said 
Bill of Review and for reasons, therefore, say as follows: 

1. Said Bill of Review was filed without leave of the Court first 
had and obtained. 

2. For that the said Bill raises no new matter or new principle of 
law not already decided. 

3. For that there is no error apparent on the face of the record 
leading up to the final decree in said cause. 

4. For that the obvious purpose of the said Bill of Review is to 
secure an appeal from the original decree to the Court of Appeals of 
the District of Columbia after said appeal had been abandoned. 

5. For that the plaintiffs in said Bill of Review have not per¬ 
formed the said decree in so far as they have been able. 

6 . For that the final decree complained of in said Bill of Review 
was entered by the consent of and upon a stipulation with the coun¬ 
sel for the plaintiffs in said Bill of Review. 

7. For that the said Bill of Review alleges no new matter or 
grounds to justify a reconsideration of the original causes so long 
after final decree entered therein. 

DARR, WHITEFORD & DARR. 

30 Mr. Robert L. Williams, 

Assistant Corporation Counsel, 

District Building, 

Washington, D. C.: 

Please take notice that I shall call the aforegoing motion to the 
attention of Justice Bailey, presiding in Equity Court No. 1 on Wed¬ 
nesday, September 6th at 10:00 A. M. or as soon thereafter as counsel 
can be heard. 


DARR, WHITEFORD & DARR. 
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Service of the aforegoing motion accepted this 31 day of August, 

ROBERT L. WILLIAMS. 

B. 


Decree Dismissing Bill of Review. 
Filed September 9, 1922. 


Upon a consideration of the Bill of Review filed in the above en- 
titled cause and the motion to dismiss filed on behalf of the defend¬ 
ants after argument of counsel for the respective parties, it is bv the 
Court this 9 day of September, 1922, 

Adjudged ordered and decreed that the said Bill of Review be, and 

the same is hereby dismissed on the following grounds set forth in 
said motion. 

1. For that the said Bill raises no new matter or no new principle 

of law not already decided. r r 

2 . For that there is no error apparent on the face of the record 
leading up to the final decree in said cause. 

3. For that the obvious purpose of the said Bill of Review is to 

secure an appeal from the original decree to the Court of 4p- 
61 peals of the District of Columbia after said appeal had been 
abandoned. 

4. For that the said Bill of Review alleges no new matter or 
grounds to justify a reconsideration of the original cause so long after 
the final decree entered therein. 

By the Court: 


Approved as to form: 

F. H. STEPHENS, 

Corporation Counsel, D. C. 


JENNINGS BAILEY, 

Justice. 


Counsel for the plaintiffs, Commissioners of the District of Colum¬ 
bia hereby note an appeal in open Court to the Court of Appeals of 
the District of Columbia from the above decree 

JENNINGS BAILEY, 

Justice. 


Assignment of Errors. 

Filed September 9, 1922. 

******* 

Now come the plaintiffs in the Bill of Review in the above en¬ 
titled cause and assign for error the action of the Court in the follow- 
mg respects: 
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1. In dismissing the Bill of Review because it raised no new mat¬ 
ter or no new principle of law not already decided. 

2. In dismissing the Bill of Review because there was no error ap¬ 
parent on the face of the record leading up to the final decree in said 
caus©. 

3. In holding that the obvious purpose of the said Bill of Review 
was to secure an appeal from the original decree in the Court of Ap- 

peals of the District of Columbia after said Bill had been 
oL abandoned. 

In dismissin g ^e said Bill of Review because the said 
Bill alleged no new matter or grounds to justify a reconsideration of 
the original cause so long after the final decree entered therein. 

t rrn* 1 ?? c i rcumsta nces did not present a proper case 

for a Bill of Review. r 

6. In granting the motion to dismiss the Bill of Review, and dis¬ 
missing the same. ’ 

F. H. STEPHENS, 

„ . R. L. WILLIAMS, 

Corporation Counsel for the District of Columbia, 

Attorneys for the Plaintiffs . 

Designation of Record . 

Filed September 9, 1922. 


Clerk of the Court will please prepare a transcript of record in 
following* entltled Cause m the Court of Appeals consisting of the 

1 . The original bill and exhibits. 

2 . Rule to show cause. 

3. The answer to the petition and rule to show cause, and exhibits. 

4. Memorandum of the Court, filed March 10, 1922. 

5. Stipulation entered into by the parties. 

7 m. na ! M? cr f en . tered in the cause , with the appeal in open court. 

7. The bill of review. r 

8 . Motion to dismiss the bill of review. 

oo J- i - rhe orde , r of the Court granting the motion to dismiaa 
66 and the appeal therefrom entered in open court 
10 . Assignment of Errors. 

11. This designation. 

F. H. STEPHENS, 

R. L. WILLIAMS, 

Corporation Counsel for the District of Columbia, 

Attorneys for the Plaintiffs. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

rv,h,mK;? a £ H ; Beach >.Clerk of the Supreme Court of the District of 
oo K ™/? a ’ here .t>y certify the foregoing pages numbered from 1 to 
dd, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 39649 in Equity, wherein Charles 
f. Hunt ® t aL are Plaintiffs and Cuno H. Rudolph et al. are Defend¬ 
ants, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 

Z d°i^f October,^. 7 ° f Washington - in said Distric ‘< ‘his 

[Seal Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk. 


ooa^ d °n ed u £°Ti P^™ 1 of Columbia Supreme Court. No. 
rll r A n ° , R ^ ol P h et al -> appellants, vs. Charles E. Hunt et al. 
W^od^^derk ^ 1Stnct °* Columbia. Filed Oct. 9, 1922. Henry 
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Statement of the Case. 

This is an appeal from the decree of the equity court 
below granting a motion to dismiss a bill of review (R., 20). 
The bill of review cited the previous pleadings and proceed¬ 
ing in the court below and made specific reference to them 
as part of the bill (R., 16). The original bill was filed by the 
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appellees here as citizens and tax payers to enjoin the Com¬ 
missioners of the District of Columbia, the appellants here, 
from expending an appropriation of $150,000 made for the 
purpose of erecting a school for tubercular pupils upon a tract 
of land in the northwest section of the city, bound by Upshur 
Street on the south, Allison Street on the north, by Arkansas 
Avenue and Fourteenth Street on the west and by Iowa 
Avenue on the east (R., 4). The suit was brought on behalf 
of all tax payers and property owners in the vicinity. The 
bill cited the act of June 6, 1900 (31 Stats., 576): “For the 
purchase by the Commissioners of the District of Columbia 
of a suitable site in the District of Columbia for a municipal 
hospital, $100,000 or so much thereof as may be necessary” 
(R., 2), that pursuant to this authority the above tract of 
land, usually called the Upshur Street tract, was purchased. 
The act of Congress of June 27, 1906 (34 Stats., 511), ap¬ 
propriated $100,000 for erection of a hospital for the treat¬ 
ment of indigent tubercular patients “on the site heretofore 
acquired for a municipal hospital, and to be situated and 
constructed on said site without reference to existing or pro¬ 
posed plans for any other hospital on said site.” The act of 
July 21, 1914 (34 Stats., 545), appropriated $15,000 for 
the preparation of plans for the hospital buildings, etc., “to 
be located on the site now owned by the District of Columbia 
at 14th and Upshur streets.” The act of Congress of March 
3,1917 (39 Stats., 160), directed that the Gallinger Hospital 
provided for in the preceding act be erected on reservation 
thirteen, and repealed the provision of the Act of 1914 for 
the erection at 14th and Upshur streets. This reservation is 
located in southeast Washington; there is no relation or 
proximity to the Upshur Street tract. The Act of Congress 
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of June 16, 1921 (42 Stats., —), appropriated $100,000 for 
a junior high school, at a cost not to exceed $300,000, for 
which the Commissioners were authorized to contract, to be 
erected on the said Upshur Street tract (R., 4). The same 
act also provides (42 Stats., —) “for the erection of a build¬ 
ing for the care of tubercular pupils, $150,000.” The bill 
alleged that the Commissioners were without authority to 
locate the said school for tubercular pupils upon the said 
Upshur Street tract, nor to expend public moneys for that pur¬ 
pose, and asked that they be enjoined from so doing (R., 4). 
A rule to show cause was issued upon this bill at the in¬ 
stance of plaintiffs, the appellees here (R., 8). 

The defendants, the appellants here, answered the peti¬ 
tion and a rule to show cause, admitting that the tubercular 
hospital had been erected upon the said Upshur Street tract, 
and that it had been in full operation for a number of years; 
that the municipal hospital building, for the erection of 
which the said tract had been purchased, had never been 
erected upon said tract, but was authorized by Congress to 
be erected upon reservation thirteen; that the erection thereon 
of the school for tubercular pupils, instead of being opposed 
to the policy of Congress as to the use of said tract, was di¬ 
rectly in line therewith for the reason that there had been 
erected upon the said tract a tubercular hospital, and au¬ 
thorized to be erected a junior high school (R., 10); that 
if the legal rights of the plaintiffs were infringed by the erec¬ 
tion of a school for tubercular pupils upon said tract the 
plaintiffs had ample remedy at law therefor (R., 11). 

Further, the answer set out that the said tract was of ample 
size for the accommodation of all contemplated structures, 
containing approximately thirty-six acres, ideally located for 




the purpose well elevated and accessible by bus and cai lines 
(R., 11) ; that the tentative site of the tubercular school was 
distant at its nearest point about six hundred feet from the 
nearest proposed site for the junior high school, separated 
therefrom by a street one hundred and ten feet in width, 
to w,t, Thirteenth Street extended (R, 12) ; that there is no 
other tract of land of this size under the jurisdiction of the 
Commissioners upon which the school could be located ex¬ 
cept reservation thirteen, which is low-lying land, inacc’essi- 
ble, and now occupied by certain penal institutions, to wit, 
the jail, the Washington Asylum and Hospital, and the pro- 
posed Gallinger Municipal Hospital; that a careful examina¬ 
tion had been made of all available sites for said tubercular 
school by the Engineer Commissioner and his assistants the 
result of which was embodied in an exhibit to the answer- 

that the Upshur Street tract was found to be much the most 
desirable site (R., 12). 

The case was heard upon the bill and answer and fully 
argued The court ordered an injunction pendente lUe to 
be issued upon the filing of a bond by the plaintiffs (R. 15) 

As there was no question of fact involved, the parties stip¬ 
ulated that a final decree might be entered at once (R, 15) 
upon which an appeal was noted in open court (R 16) 

By some inadvertence the transcript of record w'L never 

filed in the Court of Appeals and the appeal was accordingly 
lost. 

Thereupon the defendants in the original bill, the appel- 
ants here, filed a bill of review, asserting that there was error 
apparent on the face of the record leading up to the final 
decree, in that there was no limitation upon the discretion 
of the Commissioners in selecting a site for the said school 
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for tubercular pupils, and that it was beyond the power of the 
court to impose such limitations. The bill of review prayed 
for process; that the final decree might be reviewed and re¬ 
versed and the original bill dismissed, and for general re¬ 
lief (R., 16). The defendants to the bill of review filed a 
motion to dismiss the same (R., 19), which motion was 

granted and the bill of review dismissed on the grounds 
(R., 19) : 

1. That the said bill raised no new matter of law. 

2. Because there was no error apparent on the face of the 
record. 

3. That the obvious purpose of the bill was to secure an 

appeal from the original decree after the appeal had been 
abandoned. 

4. That the said bill of review alleged no new matter to 
justify a reconsideration of the original cause so long after 
the final decree entered therein. 

From this decree an appeal was entered in open court 

(R., 20). 

Assignments of Error. 

« 

The appellants assign for error the following (R., 20-1): 

1. In dismissing the bill of review because it raised no 
new matter or no new principle of law not already decided. 

2. In dismissing the bill of review because there was no 
error apparent on the face of the record leading up to the 
final decree in said cause. 
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3. In holding that the obvious purpose of the said bill of 
review was to secure an appeal from the original decree in 

the Court of Appeals of the District of Columbia after said 
bill had been abandoned. 

4. In dismissing the said bill of review because the said 
bill alleged no new matter or grounds to justify a reconsidera¬ 
tion of the original cause so long after the final decree en- 
tered therein. 

5. In ruling that the circumstances would not present a 
proper case for a bill of review. 

6. In granting the motion to dismiss the bill of review, 
and in dismissing the bill. 

ABGUMENT. 

Grounds of Dismissal. 

The first ground assigned by the trial court in dismissing 
the bill of review i. e., that the bill raised no new matter 
of law—is obviously immaterial. No new matter was in¬ 
tended to be raised. The question which the bill of review 
intended to raise, and did raise, was whether the ruling of 
the chancellor in the original decree contained error and 
whether this error appeared “from the pleadings, proceed¬ 
ings, and decree.” 

The second ground, that there was no error apparent, was 

the real ground upon which the chancellor acted, and will 
be discussed later. 

/ 

The third ground, that the obvious purpose of the bill of 
review was to secure an appeal which had been lost, is also 
immaterial. The question is, not whether an appeal has 
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been lost, but whether a hill of review is proper under the 
circumstances. This same contention was made in Ens- 
minger v. Powers, 108 U. S., 292; 27 L. Ed., 732. There the 
appeal had been lost by the failure to file and docket the 
case in the Supreme Court of the United States. The appel¬ 
lant went back to the trial court and filed a bill of review. 
The Supreme Court said: “This bill of review is properly 
brought, therefore, because of the error on the face of the 
decree” (p. 303). The same point was made in Osborne v. 
San Diego Land & Tr. Co., 178 U. S., 22; 44 L. Ed., 961, 
where was involved the power of a water company to raise 

annual rates. The court dismissed the question in this 
language : 

“One of the grounds of demurrer to the bill was 
that it appeared from the complainant’s own show¬ 
ing that their remedy was by appeal and not by bill 
of review. It is not pressed with much earnestness 
here, and is clearly untenable” (p. 38). 

In Willamette Iron Bridge Co. v. Hatch, 125 U. S., 1, 6; 
31 L. Ed., 629, 631, an appeal was taken, but not prose¬ 
cuted. The court, however, entertained a bill of review and 
reversed the original decree. In Gilchrist v. Buie, 21 N. C., 

346, it is stated that an appeal not prosecuted is not a bar to 
a bill of review. 

The fourth ground, that the bill of review alleged no new 
matter to justify reconsideration so long after the original 
decree, appears to be a repetition of the first, except as to the 
allegation of time elapsed—“So long after.” It apparently 
raises the question of diligence. This, however, is settled by 
the rule of court on the subject: 

Equity Rule No. 62, Sup. Ct. D. C. 
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*? review S i ,al1 1)6 filed unless within two 
years after the entry of the decree or order, with the 

exception specified within the proviso to section 1008 
1919) eV1Sed Statutes of the United States” (Ed. 

Section 1008 limits appeals and writs of error to two years 

undTZbi^r* to ,n the mie the right ° f 

The injunction in this case was granted March 29; the 
bill of review was dismissed September 9 

fZZ ‘wo questions for discussion: 

i st, whether a bill of review for error apparent was proper 

under the circumstances; second, whether there was error 
apparent on the record. 


I. 


When does a bill of review, for 
record , liet 


error apparent on the 


ft was agreed on the argument of the motion to dismiss 
the bill of review that a bill of review would lie to correct 
an error apparent upon the record, and, if such error ap¬ 
peared, to reconsider and reverse the original decree. The 
trial justice based his action in dismissing the bill of review 
upon the ground that there was no error apparent upon the 
record, but that the most that could be claimed was that the 
judgment of the chancellor was a merely erroneous judg¬ 
ment, which a bill of review would not lie to correct, but 
which could only be corrected by appeal, relying upon Hoff¬ 
man v. Knox, 50 Fed., 484. In, that case the court (Chief 
Justice Fuller, sitting in circuit) said that a petition for a 


% 



rehearing could be treated as a bill of review for errors 
apparent and a decree examined to determine whether it 
would be reversed or set aside, and the court said as to this: 

This question is to be determined without resort to proofs, 
upon the pleadings, proceedings, and decrees which in this 
country constitute the record proper” (489). The court 
further said (490) : 

To sustain a bill of review for error of law ap¬ 
parent, the decree complained of must be ‘contrary to 
some statutory enactment, or some principle or rule 
of law or equity recognized and acknowledged, or 
settled by decision, or be at variance with the forms 
and practice of the court/ 2 Daniell, Ch. Pr. (5th 
Ed.), *1577. The general rule is that such a bill does 
not lie to correct a mere error, which would, in effect, 

render it nothing more than a substitute for an 
appeal. 

“In Perry v. Phillips, 17 Ves., 174, 177, Lord 
Eldon said: 

“ ‘There is a great distinction between error 
in the decree and error apparent. The latter descrip¬ 
tion does not apply to merely erroneous judgments, 
and this is a point of essential importance; as, if I am 
to hear this case upon the ground that the judgment 
is wrong, and that there is no error apparent, the 
consequence is that in every instance a bill of review 
may be filed, and the question whether the case is 
well decided will be argued in that shape, not whether 
the decree is right or wrong on the face of it. The 
cases of error apparent, found in the books, are of 
this sort, an infant not having a day to show cause, 
etc., not merely an erroneous judgment/ 

“So, also, a decree against the statute law is the 
subject for a bill of review, as, for example, a decree 

2 a 
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directing a legacy to be distributed contrary to the 
statute of distributions. (Story, Eq. PI. 405.) So 
where a decree was entered for the sale of mortgaged 
premises, C8.po.ble of division, to pay the whole 
mortgage debt, when only a small part of the debt 
was due. (James v. Fisk, 9 Smedes & M., 144.) And 
where a foreclosure decree was made contrary to the 
terms of the mortgage. (Mickle v. Maxfield, 42 
Mich., 304; 3 N. W. Rep., 961.) These are manifest 
errors not open to controversy, and while the modern 
practice has tended to allow the court of first instance 
to review or reverse its own decrees, for an erroneous 
application of the law to the facts found, whenever 
an appellate tribunal would do so for the same cause, 
this has certainly not been carried so far as to ignore 
the rule in principle. That principle is that the 
remedy for mere error in a final decree is by appeal, 
and that the error apparent for which such a decree 
may be impeached by bill of review must be more 
than the result of mistaken judgment.” 

The court apparently relied upon the expressions “The 
general rule is that such a bill does not lie to correct a mere 
error which would in effect render it nothing more than a 
substitute for an appeal” and “Does not apply to merely 
erroneous judgments.” It will be noted also that the court 
said that a bill of review would lie for error apparent to 
correct a decree “Contrary to some statutory enactment or 
some principle or rule of law of equity recognized and 
acknowledged,” and again to correct a “decree against the 

statute law” which is the question involved in the case at 
bar. 

All of the text writers and the decisions apparently agree 
that an erroneous judgment of the chancery upon a ques- 
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tion of fact is not the subject of a bill of review and could 
only be corrected by an appeal; but if the chancellor applies 
the wrong principle of law to the facts his rulings may be 
corrected by a bill of review as was done in Willamette Iron 
Bridge Co. v. Hatch, 125 U. S., 1; 7 L. Ed., 31 r 629. It is 
also believed to be the law firmly settled by repeated ad¬ 
judications that if the chancellor made a mistake of law 
which can be ascertained from ‘‘the pleadings, proceedings, 
and decree,” that mistake is correctible by a bill of review. 
The trial justice, however, has attempted to add to this rule 
another distinction, for which no authority whatever is 
found in the books, between an error apparent upon the 
record, that is to say, a mistake of law appearing in the 
record, and a judgment of the chancellor, which is erroneous 
on some matter of law, where no facts are passed upon. It 
is this distinction which counsel are entirely unable to grasp. 
The mistake of the chancellor upon a question of law is one 
thing; an erroneous conclusion or judgment upon the facts, 
another and very different one. The former is always cor¬ 
rectible by a bill of review, the latter not. Upon these rules 
it appeal's the writers and the courts are entirely agreed. 
Whiting v. Bank, 13 Pet., 6; 10 L. Ed., 33; Putnam v. Day, 
22 Wal., 60; 22 L. Ed., 764; Buffington v. Harvey, 95 U. S., 
99; 24 L. Ed., 381; Beard v. Burts 95 U. S., 434, 436; 24 
L. Ed., 485; Clark v. Killian, 103 U. S., 766; 26 L. Ed., 607; 
Ensminger v. Powers, 108 U. S., 292; 27 L. Ed., 732; 
Shelton v. Van Kleeck, 106 U. S., 534; 27 L. Ed., 269; 
Willamette Iron Bridge Co. v. Hatch, 125 U. S., 1, 7; 
31 L. Ed., 629; Manson v. Duncanson, 166 U. S., 533; Bank 
v. Ritchie, 8 Peters, 140; 8 L. Ed., 145; Contee v. Lyons, 19 
D. C., 207, 214; Perking v. Tyrer, 24 App., 447, 455; Noble 
v. Crane, 40 App., 64, 73. 




Wh ftt constitutes error of law has been defined with beau- 
213 F^TOl 7^2 C,6arneSS ^ ^ HaDd /n " Br ° Wn ' 

rulelTJhtefc " a misconce P tion of what the 

“ ,or “ d by 

h “ th « <hal. g.i,,,,] , kflm _ 

tion has been made of what constitutes error apparent the 
courts generally having expressed the rule to be that a bill 
of revzew for error apparent would lie for any mistake of law 
ich could be found upon an inspection of “the pleadings 
proceedings, and decree.” Whiting v. Bank, 13 Pet 6 14 ’ 
Clark v. Killian, 103 U. S., 766, 769. ’ ’ ’ 

In Willamette Iron Bridge Co. v. Hatch, 125 U S 17 
the court said: ’ ’ ’ 

between U Sc b n aS ! Umed that qU6Sti ° ns of fact > »* i»ue 
n the parties, were correctly decided by the 

Zt ,h POn ltS : 16W ° f the laW W^cable to the case. 
But the important question is, Was its view of the 

law correctt” (Counsel’s italics.) ' 

See also Beard v. Burts, 95 U. S., 434, 436-7. 

T Killian > *“P ra ' the court held that the chan- 
ceUor in declaring a conveyance of real estate to be null and 

void erred in point of law. Consequently, a bill of review 
laiT J ) Pr ° Per method of remedying that error” (769, Har- 

In Manson v. Duncanson, 166 U. S„ 533, 546, the court 
aid, speaking of the different views which might have been 

taken in the construction of trust deeds: 
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‘We do not wish to be understood as intimating 
that either of such views would have been a sound 
construction of the trust deed; but we do say that 
these questions were before the District Court for 
decision, and if any error was committed by that 

court the remedy was by appeal or by a bill of review 
if duly filed.” 

The case involved the jurisdiction of the Supreme Court 

of the District of Columbia to order a sale of decedent’s 
real estate to pay debts. 

Bank v. Ritchie, 8 Pet., 140, was a creditor’s bill by the 
bank against infant heirs for the sale of real estate, because 
of the lack of personal estate, to pay debts. The infants 
were not brought into court; a guardian ad litem was ap¬ 
pointed on motion of adversary counsel and an answer by 
the guardian, not sworn to. There was no proof of the 
debts. A sale was ordered and made, and the trustee con¬ 
veyed to the purchaser without having the sale approved by 

the chancellor. A bill of review was filed and the original 
decree set aside. 

“There are radical errors apparent on the face of 
the decree which show that the interests of the in¬ 
fants have not been protected as is required by law 
and usage” (p. 145). 

In Perkins v. Tyrer, 24 App., 447, 455, a bill of review 
was filed and the original decree vacated by the trial court. 
On appeal this was affirmed. The court held, per Mr. 
Justice Morris, that it was “A most erroneous and unwar¬ 
ranted statement of the legal effect of the document” to 
construe it as a loan with collateral security when it appeared 
on its face to be a conditional sale. 






In Brewer v. Bowman, 3 J. J. Marshal’s Rep. (Ky.), 
492, Judge Underwood held that bills of review for error 
apparent “cure errors in a manner analogous and equivalent 
ta the remedy by writ of error," citing Blight v. M’Glovy, 
IV Mon., 146. This is equivalent to saying that any error 
of law complained of which affects the rights of the parties 
may be corrected by a bill of review just as it may be by a 
writ of error. This is in complete harmony with the defini¬ 
tion made by Judge Hand, previously given, of what con¬ 
stitutes error apparent. It is in exact accord, also, will 
what the courts mean when they say that on a bill of review 
for error apparent, “We are confined, then, to an examina¬ 
tion of the pleadings, proceedings, and decree” (Putnam v 
Day, 22 Wal., 60, 65). 

T^ie instant case was a pure question of law, no facts being 
in dispute, and the decree was rendered on a hearing on bill 
and answer. If this does not present a case of a pure bill 
of review for error apparent on the record, it would be diffi¬ 
cult to imagine a case that would. “Error apparent” must 
be construed sufficiently broad to include a mistaken ruling 
of the chancellor on a question of law, because, otherwise, 
there would be no error. And, e converso, a mistaken rul¬ 
ing of the chancellor on a question of law must be “Error 
apparent” if the error appear from an “examination of the 
pleadings, proceedings and decree” (Putnam v. Day, 
supra). 

The case cited by the chancellor in support of his position 
does not go to the extent claimed by him. That was a case 
m which a decree was asked to be set aside because of a sub¬ 
sequent and different decision in another court between dif¬ 
ferent parties. The court said this was neither error of law 




apparent, to justify a bill of review, nor a new matter in 
pais (oO Fed., 491). The same doctrine was announced in 
Tilghman v. Werks, 39 Fed., 680; Hill v. Phelps, 101 Fed., 
650, 652, 653; In re Brown, 213 Fed., 701, 702, and con¬ 
clusively settled by the Supreme Court of the United States 
in Scotten v. Littlefield, 235 U. S., 407, 411. It was there 
held distinctly that later and contrary decisions in different 
cases cannot be regarded either as errors of law apparent or 
new matter in pais to lay the foundation for a bill of review. 
These cases, however, do not assist materially in a solution 
of the present case because no such contrary decision has 
arisen. We are concerned here simply with the question 
of whether or not the court below made a mistake of law in 
the original decree in enjoining the Commissioners from 
erecting a school upon the land selected, and whether or 
not that error is discernible by a scrutiny of the pleadings, 
proceedings, and decree. Counsel has attached hereto for 
the convenience of the court a short note of other Federal, 

local, and State cases touching upon the particular point in 
issue here. 

Bills of Review* 

(U. S. Cases.) 

Whiting v . Bank, 13 Pet., 6; 10 L. Ed., 33.—“But with 
us the bill, answer, and other pleadings, together with the 
decree, constitute what is properly considered as the record, 
and that you are not at liberty to go into the evidence at 
large in order to establish an objection to the decree, founded 
on the supposed mistake of the court in its own deduction 
from the evidence” (14). 
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Putnam v. Day, 22 Wal., 60; 22:764—“On a bill of 
review, the proofs cannot be considered” (64). “We are 

confined, then, to an examination of the pleadings, proceed- 
mgs and decree” (65). 

Buffington v. Harvey, 95 U. S., 99; 24:381._“The only 

questions open for examination on this appeal are such as 
were open on the bill of review, and these, as shown in 
iting v. Bank, 13 Pet., 6, and Putman v. Day, 22 Wal 
60 were such as only arose upon the pleadings, proceedings 
and decree, without reference to the evidence in the cause” 
(99). Bill of review filed because “There was manifest error 
in finding the issues for the complainant on the foregoing 
evidence.” Held, not a proper case for a bill of review as 
an attempt to review the decision upon the facts. 

Thompson v. Maxwell, 95 U. S., 391, 397-8 ; 23:481.— 
Same as above. No review of a consent decree. ’ 

In other words the bill of review insists that the decree 
was misconceived and erroneous in view of the state of facts 

out of which it grew and which did not appear in the record 
of the cause” (398). 

Beard v. Burts, 95 U. S., 434, 436-7; 24:485, was a bill 
for injunction and trespass for cutting wood. Defense was 
authority from War Department. Finding of fact that such 
authority existed. No review of such finding but “if con¬ 
clusions drawn from admitted facts showed error in law a 
bill of review would lie” (Decision of Sup. Ct. Tenn. (436)) 
Chrlc v. Killian, 103 U. S., 766; 26:607, was a bill to set 
aside a conveyance of land as a fraud upon creditors. De¬ 
cree, without proof, setting aside conveyances. Bill of re¬ 
view to set aside this decree, “For errors of law apparent upon 
the face of the record” (769). “Taking all the circum- 


stances to be as set out in the pleadings, it is perfectly clear 

a e court, in adjudging the conveyances of the lots 
a ve named to be null and void, and ordering them to be 
so m satisfaction of Clark’s judgment, erred in point of 
aw. Consequently, a bill of review was the proper method 
of remedying that error” (769). Harlan, J. 

Shelton v. Van Kleeek, 106 U. S., 534; 27:269.— “The 
only questions open for examination on a bill of review for 
error of law appearing on the face of the record, are such 
as arise on the pleadings, proceedings and decree, without 
reference to the evidence in the cause." (Italics in Law Ed.) 

Willamette Iron Bridge Co. v. Hatch, 125 U. S., 1, 7- 
31:629.—Injunction from building a bridge under an Ore¬ 
gon statute. Held, that the case was not one arising under a 
aw of the United States as Congress had passed no law pro¬ 
hibiting the erection of a bridge. Suit ordered dismissed 
“On a pure bill of review, like the one in this case, nothing 
will avail for a reversal of the decree but errors of law appar¬ 
ent on the record.” Whiting v. Bank of U. S., 38 U. S. — • 
13 Pet., 6 (10:33) ; Putnam v. Day, 89 U. S.,’—; 22 Wall. 

60 ( 22:764); Buffington v. Harvey, 95 U. S., 99 (24:381) • 
Thompson v. Maxwell, Id., 397 (24:483); Beard v. Burts’ 
Id., 434 (24:485); Shelton v. Van Kleeek, 106 U. S., 523 
(27:269); Nickle v. Stewart, 111 U. S., 776 (28:599). 
Does any such error appear in the present case? The court 
below has decided in the negative. We are called upon to 
determine whether that decision was correct. It must be 
assumed that the questions of fact, at issue between the 
parties, were decided correctly by the court upon its view of 

the law applicable to the case. But the important question 
is, was its view of the law correct?” 




United States v. Atherton, 102 U. S., 372; 26:213 B_ 

Bill of review to attack land patent as founded on a forgery, 
filed seventeen years after decree. “Certainly, on the face 
of the bill, if it were an open question, the title could not be 
sustained” (373). The title had, however, been previously 
passed upon by the District Court. “Nor can it well be 
doubted that the District Court had jurisdiction by a bill of 
review in a proper case to set aside and correct its former 
decree” (373). A decree dismissing a bill of review upheld. 

Fraenkl v. Cerecedos, 216 U. S., 295; 54:416 (Porto 
Rico). Leave granted to file bill of review attacking origi¬ 
nal decree for lack of jurisdiction, and original bill dis¬ 
missed (301). Application to file bill of review was made 
within two years from decree, but the bill of review was not 
filed until after two years because of the failure of the court 
to act sooner on the application. Held, bill of review filed 
in time (301) ; that the court, in its discretion, might grant 
leave to file without the decree being performed (302). 
Original decree vacated for want of jurisdiction. 

Scotten v. Littlefield, 235 U. S., 407.—A matter not pre¬ 
sented on appeal cannot be held back to become later basis 
for a bill of review (410). 

Later and contrary decisions in different cases cannot be 
regarded either as error of law apparent or new matter in pais 
discovered since the decree, to lay the foundation for a bill 
of review (411), citing Tilghman v. Werk, 39 F., 680, and 
Hoffman v. Knox, 50 F., 484, 491. “Bills of review are on 
two grounds: first, error of law apparent on the face of the 
record without further examination of matters of fact; sec¬ 
ond, new facts discovered since the decree which should ma¬ 
terially affect the decree and probably induce a different 
result” (411). 





In Tighlman v. Werk (39 F., 680) it was contended that 
a change of ruling or opinion by the Supreme Court upon a 
question of law or fact, or mixed law and fact, constituted 
new matter in pais, occurring since the decree, to support a 
bill of review. Judge Jackson thought not: “Such a rule 
would prolong litigation greatly, and render judicial decisions 
unstable in the highest degree” (682). 

In Hoffman v. Knox (50 F., 484), Chief Justice Fuller, 
sitting in circuit, held that the decision of the Court of Ap¬ 
peals of Virginia declaring a State act unconstitutional be¬ 
cause the title was not sufficiently comprehensive, did not 
constitute error apparent on the record, the decision not hav¬ 
ing been announced at the time of the decree brought to be 
reviewed, “So as to make the latter erroneous on its face by 
relation” (491). “To sustain a bill of review for error of 
law apparent,” the Chief Justice says (490), “the decree com¬ 
plained of must be ‘contrary to some statutory enactment, 
or some principle or rule of law or equity recognized and 
acknowledged, or settled by decision, or be at variance with 
the forms and practice of the court/ (2 Daniel! Ch. Pr., 
5th Ed., *1577). The general rule is that such a bill does 
not lie to correct a mere error, which would, in effect, render 
it nothing more than a substitute for an appeal. In Perry v . 
Phillips 17 Ves., *174, 177, Lord Eldon said: 

“There is a great distinction between error in the 
decree and error apparent. This latter description 
does not apply to merely erroneous judgments, and 
this is a point of essential importance; as, if I am to 
hear this case upon the ground that the judgment is 
wrong, and that there is no error apparent, the con¬ 
sequences is that in every instance a bill of review 





5 




’. and the question whether the case is well 
decide*! will be argued in that shape, not whether the 

decree is right or wrong on the face of it. The cases 

° e r appa f" t> found in ‘he books, are of this sort, 
n infant not having a day to show cause, etc., not 
merely an erroneous judgment.” 

So, also, a decree against the statute law is the subject for a 
bill of review, as, for example, a decree directing a legacy to 
be d,s nbuted contrary to the statute of distributions/ Story, 
q- 1., p. 405. So where a decree was entered for the sale' 
o mortgaged premises, capable of division, to pay the whole 
mortgage debt, when only a small part of the debt was due. 
ames v. Fisk, 9 Smedes & M., 144. And where a fore- 
c osure decree was made contrary to the terms of the mort¬ 
gage. Mickle v. Maxfield, 42 Mich., 304 ; 3 N. W Ren 
961 These are manifest errors not open to controversy, and 
while the modem practice has tended to allow the court of 
hrst instance to review or reverse its own decrees, for an er¬ 
roneous application of the law to the facts found, whenever 
an appellate tribunal would do so for the same cause, this 
as certainly not been carried so far as to ignore the rule 
m principle. That principle is that the remedy for mere 
error m a final decree is by appeal, and that the error ap¬ 
parent for which such a decree may be impeached by bill 

of review must be more than the result of mistaken judg- 
ment. 6 

Hill v. Phelps, 101 F„ 650, 652, 653, thus states the rules 
for filing a bill of review (652): 

“The error in law which will maintain a bill of 
review must consist of the violation of some statutory 
enactment, or of some recognized or established prin- 








ciple or rule of law or equity, or of the settled practice 
of the court. Error in matter of form or in the 
propriety of a decree, which is not contrary to any 
statute, rule of law, or to the settled practice of the 
court, is not sufficient to maintain a suit to review 
* 1 decree. Freeman v. Clay, 2 U. S. App., 254, 
, 2 C. C. A., 587, 593; 52 Fed., 1, 7; Hoffman v. 
Pearson, 8 U. S. App., 19, 38; 1 C. C. A., 535, 541; 
50 Fed., 484, 490. Resort cannot be had to the evi¬ 
dence to discover this error of law. It must be ap¬ 
parent from the pleadings, proceedings, and decree, 
without a reference to the evidence, or it will not 
avail to sustain a bill of review. Whiting v. Bank. 
13 Pet., 5, 14; 10 L. Ed., 33; Kennedy v. Bank, 49 
U. S., 586, 609; 12 L. Ed., 1209; Putnam v. Day, 
22 Wall., 60, 66 ; 22 L. Ed., 764; Buffington v Har¬ 
vey, 95 U. S., 99; 24 L. Ed., 381.” 


(p. 653.) 

there was no error in law in that decree. It 
followed the pleadings, and determined all the issues 
which they presented. Whether or not it was war¬ 
ranted by the evidence, and whether or not the evi¬ 
dence authorized other or further relief, are questions 
that are not open for consideration here, because the 
error that will sustain a bill of review must be ap¬ 
parent upon the pleadings, the proceedings, and the 
decree, without reference to the evidence.” 


In re Brown, 213, F., 701, 702—Judge Hand gives a 
definition of error apparent on the record (701-2): 

(1) “So far as the order granting leave is con¬ 
cerned, it was not necessary, because the complainant 
m the bill for review could have filed the bill with- 
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out any order, if it-be-a bill of review f6r errors ap¬ 
parent on the record (Ricker v. Powell, 100 U. S. 
104, 109 ; 25 L. Ed., 527; Davis v . Speiden, 104 
U. S., 83; 26 L. Ed., 660); the rule goes back to 
Lord Burke’s ordinances. That it is only a bill of 
review for error apparent on the record appears from 
Tilghman v. Werk (C. C.), 39 Fed., 680, a decision 
by Mr. Justice (then Judge) Jackson, who was ex¬ 
ceptionally learned in matters of equity procedure. 
Indeed, the only theory upon which the bill can 
stand is that the law was misconceived by this court 
when it signed the order; the fact that this court 
was then controlled by an authoritative decision of 

the Circuit Court of Appeals does not change the 
result. 

(2) “An error of law is a misconception of what 
the rule is which will eventually be enforced by the 
court having the final word. No new fact is now 

suggested which could have been originally pleaded 
properly. ,, 

In John Simmons Co. v. Grier Bros., Adv. Sheets, Sup. 
Ct. Apl., 1/22, No. 10, pages 268, 271, the court reiterated 
the rule announced in Scotten v. Littlefield, 235 U. S., 407, 
411, that “A change in the authoritative rule of law result¬ 
ing from a decision by this court, announced subsequently 
to the former decree, neither demonstrates an error of law 
apparent’ upon the face of that decree, nor constitutes new 
matter in pah, justifying a review.” In this case leave to 
file a bill of review was treated as leave to file a petition for 
a rehearing, because “Leave to grant a ‘review’ fairly in¬ 
cluded any step short of that.” It was held, also, that a bill 
of review was not proper, on the ground first stated above; 
and, also, because no final decree had yet been entered in 
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the original cause (272). A decree entered pursuant to 
mandate is not a consent decree. 

D. C. Cases. 

In Contee v. Lyons, 19 D. C., 207, 214, Judge Cox says: 

“The demurrer was certified to this court to be 
heard in the first instance. It is proper to notice, 
first, that one of the grounds of the demurrer to the 
present bill is one of form entirely; that is, that the 
bill in this cause is bad in form, ‘because the evi¬ 
dence in equity cause No. 10,507, is made part of 
said bill/ It is perfectly well settled in law that a 
bill of review, unless on the ground of newly dis¬ 
covered evidence, must proceed upon error in the 
record or proceedings of the court in the original 
cause, but not upon error of fact, not upon the 
ground of any mistake in the conclusions of the court 
as to evidence. I am not prepared to say that if the 
evidence in the original cause is merely recited as 
part of the proceedings, that would be the subject 
for demurrer, but if any relief is sought upon the 
ground that the evidence has not established the fact 
upon which the original cause depends, that would 
be plainly a cause for a demurrer. In this case the 
cause alleged for demurrer is evidently founded upon 
mistake of fact.” 

In Perkins v. Tyrer, 24 App., 447, 455, the court held, 
per Mr. Justice Morris, that it was “A most erroneous and 
unwarranted statement of the legal effect of the document,” 
to construe it as a loan with collateral security, when it ap¬ 
peared on its face to be a conditional sale. They said 
further it was error apparent on the face of the decree, if 
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(p. 456), “Taking the whole previous record into considera¬ 
tion, exclusive of the evidence, it is plain that no cause of 
action has been stated to justify the decree.” Shelton v 
Van Kleeck, 106 U. S„ 532; 27 L. Ed., 269,1 Sup, Ct. Rep., 
491; Buffington v. Harvey, 95 U. S., 99; 24 L. Ed., 381. 

“R is unnecessary to pursue the subject further. 
We think the authorities fully warrant the holding 
that the bill of complaint in this case was fatally 
defective in stating no cause of action; that the de- 
cree which was rendered was not warranted by the 
bill; that, therefore, there was error apparent on the 
ace o the decree, and that such decree was properly 

vacated in pursuance of the bill of review filed for 
that purpose.” 

In Noble v. Crane, 40 App. 64, / 3, the court sustained a 
decree dismissing a bill of review filed on the ground of 
newly discovered evidence. The court held the plaintiffs 
guilty of laches (73). 

Landrom v. Jordon, 25 App., 291, 304, was a case where 
the original decree, relating to the separability of devices in 
trust, was modified by the chancellor on a bill of review and 
this ruling was affirmed by the Court of Appeals. The case 

subsequently went to the Supreme Court and was affirmed 
there (203 U. S., 56). 

In McGowan v. Elroy, 28 App., 188, the court treated a 
petition for leave to file a bill of review as a bill of review 

(196) and as a dismissal upon the merits, and modified the 
original decree (198, 199). 

An important example of the application of the rules gov¬ 
erning bills of review was made by this court in Lavagnino 
v. Prall et al., No. 3706, decided June 3, 1922, 50 Wash. 
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L. Hep., 658. A bill of review was allowed on the ground 
of newly discovered evidence and afterward dismissed by the 
trial judge. This court, however, considered that the new 
facts alleged by the petitioner were so controlling in the 
controversy that it reversed the decree below and sent the 
case back for further proceedings. Leave to file the bill of 
review might have been refused in the first instance, and 
the action of the chancellor could not have been reviewed, 
as that was a matter which rested in his discretion. But 

having allowed it, his action in dismissing it was subject 
to appeal. 

State Cases. 

In Evans v. Clement et al, 14 Ill. Rep., 205, 208, Judge 
Caton says: 

“There is an insuperable objection in the outset to 
granting the relief which was sought by this bill of 
review. The former decree is sought to be reversed 
or modified for errors of law apparent on the face of 
the record or decree. The other ground, that is, for 
the new or rather additional evidence was very prop¬ 
erly abandoned on the argument. It is a general 
and well settled rule, that upon a bill of review for 
errors of law the court will not reconsider the evi¬ 
dence, but will only inquire whether the law was im¬ 
properly adjudged upon the facts which the record 
shows were found by the court on the former hear¬ 
ing, to be established by the evidence. It is to those 
facts, thus found and established, to which the law 
is to be applied upon a bill of review for errors of 
law. Upon such a bill questions of fact are not open 
for discussion. To adjudicate properly upon facts, as 
found, of course the pleadings are to be considered, 
but nothing further. Were the court to reconsider 

4s 
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the evidence, it would in every respect perform the 
office of an appellate court, upon its own decisions. 
Such a course would be inconsistent with the well- 
settled practice of courts of equity. ,, 

In Randon v. Cartwright, 3 Tex. Rep., 267, 268, Justice 
Wheeler says: 

“ ‘For the purpose of examining all errors of law, 
says Story, the bill, answer, and other proceedings 
are, in our practice, as much a part of the record be¬ 
fore the court, as the decree itself; for it is only by 
a comparison with the former that the correctness of 
the latter can be ascertained.' Story's Eq. PL, S. 
407. And again, in regard to errors of law—‘taking 
the facts to be as they are stated on the face of the 
decree, you must show that the court have erred in 
point of law. If, therefore, the decree do not con¬ 
tain a statement of the material facts on which the 
decree proceeds, it is plain that there can be no relief 
by bill of review, but only by an appeal to some 
superior tribunal.' ” 

In James v. Fisk , 9 Smedes & M., 144, 153, the chancellor 
held a decree for the sale of property more than sufficient to 
pay debts due, constituted error apparent upon the record 
correctible by a bill of review. (Sale of a married woman's 

property to pay notes of the husband due and to become 
due.) 

II. 

Was the original decree based upon a correct view of the 
lawt 

A very brief statement of the legislation in this case may 
be pardoned since it will tend to a clear understanding of the 
situation. 
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First. We have the Act of June 6, 1900 (31 Stats., 576), 
aothorizing the purchase of a site for a municipal hospital. 
It will be observed that there is no limitation upon the Com¬ 
missioners as to where this site shall be located, but the 
matter is left entirely to their discretion. Pursuant to this 
legislation and discretion, the Commissioners purchased the 
Lpshur street tract heretofore described. Stress was laid in 
the argument below upon the fact that this tract was bought 
as a site for a municipal hospital, but this argument passes 
away with the Act of March 3, 1917 (39 Stats., 160), 
which directed the Gallinger Hospital, that is the municipal 
hospital, to be erected on reservation thirteen. Under the 
Act of June 27, 1906 (34 Stats., 511). Congress authorized 
erection of a hospital for indigent tubercular patients on 
the above tract. This hospital has been erected and is 
now, and has been for some years, in operation. The Act 
of June 16, 1921, authorized the erection upon this tract 
also of a junior high school. Up to this point it will be 
observed that Congress has utilized this tract for the erection 
of a building for treatment of sick people and another one 
for purely school purposes. It is argued very strenuously in 
the court below, and the view seems to have peen adopted by 
the trial judge, that this tract of land had been “dedicated” 
for use for these two buildings alone and no other buildings 
could be erected upon the said tract without express au¬ 
thority from Congress, and that, therefore, the Commission¬ 
ers have no power to utilize this tract for the erection of the 
school for tubercular pupils authorized under the Act of 
1921. This conclusion does not appear to be supported by 
the premises on which it is based. 
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The most that can be gathered from this course of legisla¬ 
tion is that Congress originally intended the municipal 
hospital to be erected upon this site and then transferred 
that hospital to reservation thirteen. Next that Congress in¬ 
tended the hospital for indigent tubercular patients to be 
erected on this tract and also the junior high school. From 
this it seems to be a far jump to the conclusion that Congress 
had impliedly forbidden the erection of the school for 
tubercular children upon this tract. Reduced to abstract 
form, the proposition is, a command by Congress that cer¬ 
tain buildings shall be located on a certain tract of ground 
is an implied prohibition that no other buildings can be 
erected upon that tract, although the buildings have been 
authorized and the money appropriated and no limitation 
placed upon the discretion of the Commissioners as to the 
location. The mere statement of the proposition would seem 
to carry its refutation. It is to be observed, in the first place, 
that there was discretion vested in the Commissioners to 
choose a site for this school. This necessarily follows, be¬ 
cause no site was mentioned and necessarily the Commis¬ 
sioners must apply their discretion in selecting a site. No 
site was forbidden. 

The line of reasoning followed by the chancellor and pur¬ 
sued to its logical conclusion defeats itself for the reason that 
there is no tract of land under the jurisdiction of the Com¬ 
missioners suitable for school purposes which is not open to 
the precise objection which prohibits, in the opinion of the 
chancellor, the erection of this school upon the Upshur street 
tract, that is to say, each separate tract considered is already 
occupied by a structure or structures erected under authority 
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of Congress and, therefore, pursuing the line of reasoning 
adopted below, such tracts have been “dedicated” for such 
purpose and no other buildings can be erected thereon. The 
legislation relating to these tracts considered by the Engineer 
Commissioner as possible sites for this school are collected, 
and set forth in the appendix hereto. 

The Commissioners, of course, were limited to a choice 
of a site which was under their control; they could not erect 
this school upon land which had been acquired for other 
and different purposes, such, for example, as public parks; 
no one would contend that the Commissioners would have 
the right to erect this school in Franklin Square, Judiciary 
Square, or on the White House grounds. Under, the Act of 
July 21, 1914 (38 Stats., 545), the Gallinger Hospital was 
directed “to be located and erected on the site now owned 
by the District of Columbia at 14th and Upshur streets.” 
(Counsel's italics.) 

Another reflection eminently proper to be considered in 
connection with the question as to when a bill of review is 
proper is that in this case the argument is not confined to 
private persons involving private rights, but is a matter of 
general public interests involving the exercise of important 
public duties by public officials. It would seem that if a bill 
of review is ever proper it would be so in a case like the one 
at bar, where a palpable mistake is made by the chancellor 
in the construction and application of public laws. 

In Adams Equity Pleadings (p. 415), the author says: 

“A bill to impeach a decree is either a bill of re¬ 
view, a supplemental bill in the nature of review, an 
original bill of the same nature, or an original bill on 
the ground of fraud. There is also another class of 
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bills mentioned by Lord Redesdale, termed ‘bills to 

suspend or avoid the operation of decrees.’ They 

appear, however, to be adapted only to contingencies 

arising from public events, and as the instances of 

them which are to be found in the books originated 

chiefly in the embarrassments occasioned by the 

Great Rebellion, they are to be considered with much 
caution.” 

In other words, a direction by Congress to the Commis¬ 
sioners to erect this school, without any limitation whatever 
as to the choice of the site is opposed by the decree of the 
trial court forbidding us to erect it upon our own property, 
a tract of land which is unquestionably the most suitable 
for the purpose and which had been selected after a very 
careful survey by the public authorities of all sites in the 
District of Columbia available for that purpose. If this be 
not an unlawful intrusion upon the authority of public 
officers and an unwise attempt to control their discretion in 
the performance of public duties, then many cases decided 
by the Supreme Court of the United States and by this court 
appear to be without purpose. 

Discretion imposed upon public officers by law does not 
constitute the subject of interference from courts or attempts 
to control unless flagrant abuses of that discretion are shown, 
and upon this question the courts have gone to some length. 

It is unnecessary to cite authorities in favor of the principle 
that all reasonable presumptions are indulged in favor of 
public officers when in the performance of public duties. 
This principle has been decided so often as to make dis¬ 
cussion unnecessary. It might be appropriate, however, to 
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call the court's attention to some decisions of the Supreme 
Court and of this court upon the subject of how far the 
courts will control the discretion of public officers. 

In New Orleans v. Paine, 147 U. S., 261, 264, it was said 
that the courts would interfere with public officers “only 
where, in any view of the facts that could be taken, such 
action was beyond the scope of his authority" (counsel's 
italics), citing Noble v. Union River Logging R. Co., 147 
U. S., 165, 171. 

Other cases in the Supreme Court along this line were 
Kansas City, etc., R. R. Co. v. Attorney General, 118 U. S., 
682, 695; Decatur v. Paulding, 14 P., 497, 515; Brashear v. 
Mason, 6 H., 99, 102; Commissioner of Patents v. Whiteley, 
4 Wal., 522; U. S. v . Guthrie, 17 How., 284. 

In the Union River Logging R. Co. * * * ( mpra ), 

the court said where the act “under any view of the facts 
* * * was ultra vires and beyond the scope of his au¬ 

thority, mandamus or injunction would lie." (171, 172.) 

And the court said in the foregoing cases, also, that no 
injunction or mandamus would lie except for acts which 
fell within the principles enunciated. 

This court said in Schwerdtfeger v. Brownlow, 45 App., 
412, which was an application for pension by a disabled 
fireman, that the function exercised by the Commissioner 
was a discretionary one and their conclusion upon the law 
and facts, where the construction was a possible one, can¬ 
not be reviewed by the courts. See also Ross v. Goodfellow, 

7 App., 1; Penn Bridge Co. v . U. S., 29 App., 452; Hutcher¬ 
son v. District of Columbia, 39 App., 512. 

There is also attached hereto for the information of the 
court an Appendix B, consisting of items culled from the 
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, , W en on S ress intended a site or a building to be lo¬ 
cated in a particular tract or in a particular locality appro¬ 
priate language was used for that purpose, and that where 
a site was to be chosen or a building to be located at the dis¬ 
cretion of the Commissioners no words of limitation were 
used, but simply an appropriation made. 


It is respectfully submitted that the instant case is an 

entirely proper one for the filing of a bill of review for error 

apparent on the record, and that the chancellor erred in 

dismissing the bill and in not reviewing his original decree 
and reversing it. 


F. H. STEPHENS, 

R. L. WILLIAMS, 
Attorneys for Appellants. 
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APPENDIX “A.” 

The various sites considered by Captain Brown and re¬ 
ported upon by him to the Engineer Commissioner are con- 
tamed m the exhibit to the answer (Record, p 14) In this 
report there were eliminated from serious consideration Poto¬ 
mac Park, the Zoo and Rock Creek Park, and the various 
ci y parks, such as Lincoln Square, Staunton Square, etc. 
1 hese parks are all under the control of the United States and 
the Commissioners were, therefore, without jurisdiction to 
locate a school in any of them. The old Grant Road School 
site was also considered and discarded. The site contains 
one acre, is four miles distant from 14th and U streets, 
therefore, not easily accessible, and is already occupied by an 
old school-house built on that cite presumably by authority 
of Congress. J 

Loomis Park, in block 4108, located near the tracks of the 
Baltimore and Ohio railroad, northeast, contains 5.75 acres. 
Ihis tract was dedicated, in a legal sense, to the District by 
Lafayette C. Loomis, December 10, 1898, as a public park. 
It was transferred to the Chief Engineer of the United States 
Army by official communication from the Commissioners 
on November 23, 1906, and formally accepted by the United 
States December 15, 1906. These letters are on file and form 
part of the official records of the Commissioners of the Dis¬ 
trict of Columbia. This tract is located near the Reform 
School, west of Bladensburg Road. 

Parcel 156/28, at 18th and Monroe streets northeast con¬ 
i'® 1 !?®. 5,45 acres and is already occupied by a public school 
building erected pursuant to the Act of December 1, 1916 
(39 Stats., 698), and is, therefore, open to the objection that 
it has been “dedicated” to the use of this school. 

Reservation thirteen is a tract of land comprising seven or 
eight acres in the southeast section of the city to which the 
Municipal Hospital was transferred. The old Hopkins Map 

5s 
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of 1887 shows there were located upon this tract a jail, alms¬ 
house, hospital, a male workhouse, and a female workhouse, 
with several out-buildings, placed there, presumably, by the 
authority of Congress. The jail and hospital remain upon 
this tract at the present time. The Municipal Hospital is 
authorized to be erected there. The District Jail was removed 
from Judiciary Square to its present site under the Act of 
January 20, 1877 (19 Stats., 224). This tract, therefore, is 
also “dedicated” to these particular uses. 

Soldier's Home grounds is under the control of the United 
States. The Commissioners have no jurisdiction over this 
tract. 

The Dalecarlea Reservation is land under control of the 
United States for purposes connected with the Washington 
Aqueduct, under control of the Chief Engineer of the United 
States (Abert’s Compiled Stats., Sec. 30, 32; 2 Sup. U. S., 
357). 

Girls’ Training School is authorized under the Act of July 
14,1892 (27 Stats., 165), to be erected on land of the United 
States, to be selected by the Attorney General. “Said school 
shall not be erected on land belonging to the Reform School 
of the District of Columbia.” It appears this tract also was 
“dedicated” to this particular use. 

The Industrial Home School, lying west of the Naval 
Observatory, originated as a private corporation in 1872. It 
contains about fourteen acres. Under the Act of June 11, 
1896 (29 Stats., 410, 411) an appropriation was made for 
this school of $9,900 with a proviso that the Board of Man¬ 
agers should, on or before the thirtieth day of June, transfer 
the school to the Commissioners of the District and the Com¬ 
missioners given power to appoint a Board of Trustees con¬ 
sisting of nine members to “manage the school under such 
regulations as now exist—subject to the approval of the Com¬ 
missioners.” This tract, also, appears to have been “dedi¬ 
cated” to a particular use. 

Montrose Park was acquired by the Commissioners under 
section 37 of the Act of June 25, 1910 (36 Stats., 1005). 
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The language of the act was “to acquire for a park, by pur¬ 
chase or condemnation, the tract of land known as Montrose,” 
etc. This is made part of the park system of the District and 
was placed under the control of the Chief Engineer of the 
United States Army. 

The Reform School (The National Training School for 
Boys) was established by the Act of July 25, 1866 (14 
Stats., 232), “that there shall be established in the District 
of Columbia on the tract of land known as the Government 
Farm a fit and convenient house of correction.” Under sec¬ 
tion 2 of the act the management of the institution was vested 
in seven trustees appointed by the President. Under section 
7 of the Act of May 15, 1872 (17 Stats., 119), the Secretary 
of the Interior was authorized to purchase a new site. Under 
the Act of May 3, 1876 (19 Stats., 49), entire control and 
management was vested in the board of seven trustees ap¬ 
pointed by the President. Under the Act of July 4, 1880 
(21 Stats., 156), it was provided that one of the Commis¬ 
sioners of the District should be a trustee and money was 
appropriated to purchase the remaining of the Peters Farm 
“for the use of said school.” The Commissioners apparently 
have no jurisdiction over this tract. 


APPENDIX “B.” 

Legislation—Public Buildings. 

D. C. Appropriation Bills. 

February 22,1921 .—(41 Stat., 1127.) For the purchase 
of a site for an eight-room extensible building in the im¬ 
mediate vicinity of the Mott School, $30,000. 

July 11,1919 .—(41 Stats., 85.) School, 5th division, be¬ 
tween 18th and 20th and Monroe and Newton. 








7 ff;r (39 Stats > 698 ' 699 -> Additions for 
schools ( e . ^r.) (15 cases). 

School buildings, 18th and 20th, Monroe and Newton 8 

SSTS5. "°" “• * «- *■ 

July SI, 191 4 .—(38 Stats., 539.) “For house, site, furni¬ 
ture, for an engine company to relieve number twenty en¬ 
gine company, Tenleytown, $40,500.” 

“For house, site, furniture, for truck company numbered 
one of the fire department, $55,000” (38 Stats., 539). 

March 4, 1913 .—(37 Stats., 958.) “Toward the con¬ 
struction of a new Central High School on the site purchased 
for that purpose, $450,000.” 

“Toward the construction of a new M Street High School 

i"(KlTsS ““ PU " h ” ed ‘ h “ 

July 21 i91 4 .-(38 Stats, 536.) “For the erection of a 
6-room building on the site purchased west of Soldiers’ 
Home Grounds, $132,000.” 

c ^ e o P urchase of grounds lying north of the Maury 
School, $2,800” (38 Stats., 536). y 

a P urchase of a site for the new Eastern High 

School, $150,000” (38 Stats., 536). 

March 4 ,1913. (37 Stats, 958.) “For the purchase of 

grounds north of Rhode Island Avenue on which to erect 
an additional school building for the Woodridge and Lane- 
don neighborhood, $12,000 ” 

J «ne 26 1912 -—(37 Stats, 161.) “The Commissioner 
f the District of Columbia are hereby authorized to use as 
much as may be necessary of any unexpended balance re¬ 
maining in the appropriations for the purchase of a site for a 
new Central High School and for the purchase of a site for 
a new M Street High School, etc.” 

March 2 1911 .-(36 Stats, 992.) “For building and site 

$^165 ” Wltl0n t0 DUmber twenty engine-house, Tenleytown, 
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“For the completion of a 12-room building west of 7th 
Street and north of Q Street, $50,000” (36 Stats., 988). 

“For purchase of a site for a new Central High School, 
approximately 400,000 square feet, to be located north of 
Q Street, north, and west of 10th Street, west, $250,000” 
(36 Stats., 988). 

For the construction of a normal school building for 
colored pupils, $75,000” (36 Stats., 988). 

“For the erection of a four-room building at or in the vicin¬ 
ity of Burrville, $40,000” (36 Stats., 989). 

“For the erection of a four-room building on site of Mili¬ 
tary Road School, $33,000” (36 Stats., 989). 

“For the purchase of site, approximately 15,000 square 
feet, and the erection thereon of a six-room manual training 
building in the 12th division, $54,000” (36 Stats., 989). 

“For the purchase of a site for a new M Street High 
School, approximately 60,000 square feet, to be located north 
of M Street north and west of North Capital Street, $60,000” 
(36 Stats., 989). 

May 18, 1910 .—(36 Stats., 401.) “For house, site, and 
furniture for an engine company to be located in the north¬ 
west section of the city, in the vicinity of the Rock Creek 
Church Road and Georgia Avenue, $30,000.” 

“Toward the construction of a normal-school building on 
lots i 6 to 106, of Parker and Pulsifer subdivision of Colum¬ 
bia Heights, $100,000” (36 Stats., 397). 

“For purchase of additional ground in the immediate 
vicinity of the Orr School, $8,000” (36 Stats., 397). 

“For construction of a six-room manual training school 
building on site of old High Street School, $42,000” (36 
Stats., 397). 

May 18, 1910 .—(36 Stats., 397.) “For construction of 
a 12-room building west of 7th Street and north of Q Street, 
$50,000.” 

“For the construction of an eight-room building for 
Randle Highlands, $64,000” (36 Stats., 397). 
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‘‘For the purchase of a site adjacent to the Ivy City 

WS-WSTA* “ '*** “ ** City, 

“For site for Normal School Numbered Two, north of 
O Street, west of North Capitol Street, and east of 7th Street 
and Georgia Avenue, $40,000” (36 Stats., 398). 

For construction of a manual training school building 
on ^grounds of Cardoso School, $40,000” (36 Stats., 398). 

west of Z C iZ° ! ?r d f ° r the ereCti ° n ° f a scho °l'hous e 
west of the Soldiers Home grounds, east of Sherman Ave¬ 
nue and New Hamshire Avenue, south of Rock Creek Road 

and north of Girard Street, approximately 40 000 souare 
feet, $20,000” (36 Stats., 398) * ’ V * 

March 3 1909.-( 35 Stats., 713.) “For house, site, and 
turmture for engine company numbered two of the fire de¬ 
partment of the District of Columbia, $85,000.” 

“For house and furniture for a chemical engine company 
to be located at a point in the neighborhood of Minnesota 

venue and Pennsylvania Avenue southeast, $26,000” (35 
otats., 713). v 

May 26, i 9 08 .-{35 Stats., 294.) “For site for and 
toward the construction of one 12-room building for the 

$200 OOo'” S1 ° n t0 rell6Ve the Fl ’ anklin and Thomson spools, 

“For the purchase of ground adjacent to the Johnson 

non 01 m lmmediate ^cinity thereof, approximately 
,000 square feet, and toward the construction thereon of 

(35 e Stets" r0 294) additi0n ’ ° r anneX ’ to said school » $50,000” 

“For purchase of ground for school in 8th division to 

S; ■ 2 , S) app “ in ““ ly i»*» ft*. 

May 26, 1908.-(So Stats., 294.) “For purchase of 
ground, approximately 10,000 square feet, adjacent to the 
Morgan School, $11,000, etc.” 
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“For purchase of lots adjacent to Phillips School, 21,000 
square feet, $16,500” (35 Stats., 295). 

For house, site, and furniture for an engine company, 
to be located west of 17th Street northwest, and south of 
Pennsylvania Avenue, $39,000” (35 Stats., 298). 

March 2, 1907 .—{34 Stats., 1142.) “For purchase of 
site for and erection of a 16-room building in the first di- 
\ ision, west of 14th Street and north of Florida Avenue 
$150,000.” 

For a 12^room building and site, eighth division, $104,- 
000” (34 Stats., 1142). 

For purchase of site for and erection of a six-room addi¬ 
tion to the Langdon School, at Langdon, District of Colum¬ 
bia, $25,000” (34 Stats., 1142). 

For purchase of a lot to be used as a site for a station- 
house in Anacostia, $3,000” (34 Stats., 1143). 

For house and furniture for chemical engine company 
to be located at Langdon, District of Columbia, $20,000” 
(34 Stats., 1144, 1145). 

“For house, site, and furniture for a truck company to 
be located in the southwest section of the city, $30,000” (34 
Stats., 1145). 

June 27, 1906 .—(34 Stats., 498.) “For purchase of a 
site for property yard and for the erection of necessary build¬ 
ings thereon, $30,000.” 

“For site for and toward the construction of an eight- 
room building in Anacostia (eighth division) to relieve the 
Van Buren, $40,000, etc.” (34 Stats., 502). 

“For site and toward the construction of an eight-room 
school building to relieve the McCormick School, $40,000 
etc.” (34 Stats., 502). 

For site and erection of a four-room building in Bright- 
wood Park (seventh division), $35,000” (34 Stats., 503). 

“For site and construction of one four-room building at 

or near Deanwood (11th division), $30,000” (34 Stats., 
503). 

For brick house and furniture for chemical engine com- 


f 


I 


I 




“For site house, and furniture for a combination house 

engine, and truck, to be located north of Florida Avenue! 

east of Rock Creek, and west of 18th Street, $37,500“ (34 
Stats., 505). v 

For erection and equipment, complete, of a hospital for 
treatment of indigent tuberculosis patients only, said 
hospital to be located and erected on the site heretofore ac¬ 
quired for a municipal hospital, and to be situated and con¬ 
structed on said site without reference to existing or pro- 

ETi p ans for any other hos Pital on said site, $100,000” 
(o4 Stats., 511). 

March 3, 1905. (33 Stats, 900.) “For site for and 

toward construction of one eight-room building in the fifth 
division to relieve Curtis School, $34,800.” 

“For site for and toward the construction of one eight- 
room building, 13th division, to relieve the Randall and 
Bell schools, $34,800, etc.” (33 Stats, 901) 

April 27, 190b. (33 Stats, 379.) “For site for and 

toward construction of one eight-room building in the sixth 
division, $30,000, etc.” 

“For site and toward the construction of one eight-room 
building, first division, to relieve the Johnson and Hubbard 
schools, $30,000, etc.” (33 Stats, 379). 

“For house and furniture for an engine company to be 
located in the southeastern section of the city on ground 

owned by the United States Government, $23,000“ (33 
Stats., 382). v 

March 3, 1903.-(S2 Stats, 970.) “For site for and 
toward the construction of one eight-room building, second 
division, $30,000, etc.” 

For site for and toward the construction of one eight- 
room building, sixth division, $30,000, etc.” (32 Stats, 

“For site, house, and furniture for an engine company in 
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the southwestern section of the city, $30,000” (32 State., 
973). 

July 1,1902 .—(32 Stats., 605.) “For the purchase of a 
site for the construction of a Business High School building, 
$75,000, and for the preparation of plans and specifications 
for such building, $2,500, in all, $77,500, etc.” 

“For house and furniture for truck company in the south¬ 
eastern section of the city, to be located on land owned by 
the District of Columbia, in square nine hundred and 
twenty-five, $22,000” (32 Stats., 607). 

March 1, 1901 .—(31 Stats., 835.) “For site for and 
toward the construction of one eight-room building (Trini¬ 
dad or vicinity), sixth division, $20,000, etc.” 

“For site for and toward construction of one eight-room 
building, tenth division, $20,000, etc.” (31 Stats., 835). 

“For site for and toward the construction of one eight- 
room building, third division, $20,000, etc.” (31 Stats., 
835). 

“For site for and toward the construction of one eight- 
room building, ninth division, $20,000, etc.” (31 Stats., 
835). 

“For one four-room building and site, Good Hope, eighth 
division, $26,000” (31 Stats., 835). 

“For one four-room building and site, Brookland (col¬ 
ored), seventh division, $26,000” (31 Stats., 835). 

“For one four-room building, seventh division, Grant 
road, twenty-five thousand dollars” (31 Stats., 835). 

“For purchase of site and erection of temporary substa¬ 
tion in Tennallytown or vicinity, $6,000” (31 Stats., 837). 

“For house and furniture for a chemical engine company, 
to be located at Congress Heights, $25,000” (31 Stats., 837). 

March 3, 1899 .—(30 Stats., 1056.) “For completing 
manual training school building, first eight divisions 
$100,000, etc.” ' 

“For one eight-room building and site, seventh division. 
$47,500.” 

6s 
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a. 7° r , eight ' room building, Hillsdale, $30,000” (30 

otats., 1056). 

«,ZL7L f °a Ur ' r00m building and site - Takoma Park, 
$18,000” (30 Stats., 1056). 

“For site for and toward the construction of a fireproof 
manual training school building for ninth, tenth, and 
eleventh divisions, $50,000, etc.” (30 Stats., 1056). 

For erection of a workhouse for males, $50,000” (30 
Stats., 1060). v 

June 30, 1898 .—(30 Stats., 536.) “For one eight-room 
building and site, northeast, $37,500.” 

“For one eight-room building and site, third division, 
southeast, $45,500” (30 Stats., 536). 

‘ For site for, and toward the construction of, a manual 

tT r* m Lt° 01 building for first ei « ht divisions, $50,000, 
etc. (30 Stats., 536). 

June 11, 1896 .—(29 Stats., 403.) “For one eight-room 
building and site, northeast, $39,000.” 

(29^tat° n 403) lr " r ° 0m Sch ° o1 buildin & Langdon, $8,000” 

“ Fot ° ne new two-room building and site on or near the 
line of Connecticut avenue extended, $8,000” (29 Stats 
404). ” 

“The appropriation of $8,000, for one new four-room 
building, sixth division A, Conduit road, made by the Dis¬ 
trict appropriation Act approved March second, eighteen 
hundred and ninety-five, is hereby authorized to be used 

for the purchase of a site and the erection of said building” 
(29 Stats., 404). 8 

“For site for, and toward the construction of, a new build- 

mg for the Western High School, $50,000, etc.” (29 Stats., 
404). ’ 

For house, lot, and furniture for one engine company to 
be located in the vicinity of North Capitol Street and Florida 
Avenue, $23,000” (29 Stats., 406). 


(7637) 
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dflurt of Appeals, iiatrirt of dolmnbta 


No. 3898. 


Cuno H. Rudolph, et al., Appellants, 

vs. 

Chables E. Hunt, et al.. Appellees. 


STATEMENT OF FACTS. 

There seems to be little to add to the statement of 
facts as given by appellants, except to call attention 
to the facts that the original petition of the appellees 
was filed December 12, 1921, the answer to the Rule 
to Show Cause was filed December 16, 1921, argued 
before Mr. Justice Bailey early in January, and on 
March 10,1922, Mr. Justice Bailey filed a memorandum 
in which he stated that he would issue an injunction 
pendente lite upon the plaintiffs executing an injunc¬ 
tion bond in the penalty of $1,000. On March 29, 1922, 
a stipulation was filed signed by counsel for the respec¬ 
tive parties (R. 15), in which it was agreed by counsel 
for appellants that there was no further or additional 
matter of law or fact to be presented to the Court, and 
it was stipulated that a final decree be entered enjoin- 
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ing the appellants as prayed in the Bill of Complaint 
the appellants reserving to themselves all right of aD 
P«U. On March 2», , fau <, rdet T 

S“. n° ,ed ' Co ”“ el tor appellants, in hie brief, aays 
t bj reason of some inadvertence the transcript of 
record was never tiled in the Court of Appeals and 

whv e th Wa H aCC ° rdingly l08t The record d °es not show 
hy the decree was not perfected. It is equallv as 

jt P f r ° Pna e t ° ® tate that tile appeal was abandoned as 
HZ! ! 7 reaS0D ° f inadve rtence the trans- 

Z fl WaS DOt filed and this is b °me out by 

act that there was no assignment of errors filed 
and no designation of record, both of which steps must 

t be J ak ° a before the record can be made up 

to be filed in this Court. The Bill of Review was not 

filed until August 22d, nearly five months after the 

signing of the final decree. In filing the Motion to Dis- 

ZLTr, f0r appellees stated additional 
grounds to those upon which the Motion was granted 

(R. 19), one being that the final decree was entered 

upon consent of any by stipulation of counsel for the 

plaintiffs in the Bill of Review. 

ARGUMENT. 

ti™°Tv i0 u aPPellant8 seems t0 dev °te a greater per¬ 
son of his brief to the question of whether or not a 

bill of review will l, e . We deem it more important to 

tioTof 6 T Fit p ° f the C88e ’ 80 that the ^ater por-' 
hon of this brief will be devoted to the question of 

face o7 the f 6 t err ° r ° f laW a PP aren t on the 
face of the record. Many of the cases cited on the 

subject of Bill of Review, as set out in the appellant’s 

, r ' e ’ are aot at f 11 applicable to the case here. That a 
i o review will lie in a proper case no one denies. 


3 




What is error of law apparent on the face of the record 
would seem to be variously decided by the various 
Courts which have considered this question. The trial 
justice held that a bill of review would not lie in the 
case at bar, basing his decision on the case of Hoffman 
vs. Knox, 50 Fed. 484. Mr. Chief Justice Fuller in 
that case has been affirmed frequently in later Federal 
cases. That case is voluminously quoted in appellant's 
brief and it will not be necessary to add to that quota¬ 
tion, except to call the Court's attention to the fact that 
in that case, eighteen months after the final decree had 
been entered in the Trial Court, the statute under 
which it was entered was declared unconstitutional by 
the State Court, yet Mr. Justice Fuller held that a 
Bill of Review would not lie. If a bill of review lies, 
being error apparent to correct a decree contrary to 
some statutory enactment or to correct a decree against 
the statute law, as is contended for by appellants, cer¬ 
tainly the case of Hoffman vs. Knox was one in which 
such relief should have been granted. The distinction 
to be made between the case at bar and the cases 
cited generally in appellant's brief is that a bill of 
review does not lie to correct a mere error which would 
in effect render it nothing more than a substitute for 
an appeal. Any error, if there be error in this case, 
could have been corrected by an appeal to this Court. 
Appellants either purposely or unintentionally aban¬ 
doned their appeal and if a bill of review will lie to 
accomplish the same thing, what value is a rule of 
Court fixing the time within which an appeal must be 
perfected? How is a party ever to know that the ad¬ 
judication of a matter is final if, within a period of two 

years, the whole matter may be opened by a bill of 
review? 


\ 
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The real ground which constitutes the basis of the 
plaintiff’s bill is his failure to take an appeal. It has 
frequently been held that the failure to take an ap¬ 
peal is no ground for the support of a bill of review. 

See Murphy vs. Schroeder, 126 Mich. 607. 

Simmons vs. Conklin, 129 Mich. 190. 

Vary vs. Thompson, 168 Ala. 367. 

All of the cases in the Federal Court on this subject 

seem to be cited in appellants’ brief and nothing can 

be gained by duplicating citations from those author!- 
ties. 

THE ORIGINAL DECREE WAS PASSED UPON A 
CORRECT VIEW OF THE LAW. 

In brief, the contentions of the respective parties 
raised by the pleadings and arguments on the rule are: 

The appellees contend: 

1. That the Upshur Street tract is publicly dedicated 
land and the Commissioners are without descretion as 
to what buildings should be placed thereon. 

2. That the Commissioners are without authority or 
power to locate the Tuberculosis School on the Upshur 
Street tract, for the reason that this tract has been 
dedicated, by the Acts of Congress set forth in plain¬ 
tiffs 1 Bill, to special and specific uses. 

The appellants contend: 

1. That the Upshur Street tract is admirably suited 
from a health standpoint for a tuberculosis school for 
children and is conveniently located for such use. 

2. That there is ample room on the tract for such a 
school. Great detail is furnished in the answer of the 
appellants about the size of the buildings, their dis¬ 
tances apart, etc. 




3. That by using said tract for tuberculosis school 
purposes, the appellants are putting said land to uses 
directly in line with and partaking of the nature of 

both of the uses of the tract as specifically directed by 
Congress. 

4. That the District of Columbia owns no other tract 
of land of sufficient size and elevation, accessibility, 
etc., for a tuberculosis school. 

5. That the Upshur Street tract has not been exclu¬ 
sively dedicated by Congress to special uses. 

At the outset it might be well to note that a pure 
question of law is raised by the appellees' bill as to the 
right or authority of the Commissioners to erect the 
tuberculosis school. All facts upon which this ques¬ 
tion rests are not denied by the appellants in their 
answer. This suit is not to enjoin a nuisance. It is 
not based on the danger of contagion from tubercular 
pupils attending the proposed school. It is not based 
on the proposed proximity of the school to the other 
buildings on the tract. It is not based on the non- 
availablility of the site for the proposed uses and it is 
not based on the necessity, or lack of necessity, con¬ 
fronting the Commissioners for placing the school on 
the tract. The one and only basis of the bill is that the 
Commissioners are without authority of law to place 
the tuberculosis school on the tract. It is, therefore, 
concluded that the first four contentions raised by the 
appellants, as set out herein, are irrelevant and that 
they bear no relation to the question in issue. 

The fifth contention of the appellants is then, a de¬ 
nial of the appellees' first contention. Appellees' sec¬ 
ond point is the conclusion of their first point and de¬ 
pends for its answer upon the soundness of the former. 
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HAS THE UPSHUR STREET TRACT BEEN DED¬ 
ICATED BY CONGRESS TO SPECIFIC PUR 
POSES? 


A full description of all of the acts of Congress re¬ 
lating to this subject has been set forth in the ap¬ 
pellees’ bill. For the convenience of the Court, they 
are herewith set forth, their titles here being the sev- 
cral dates of their approval. 


Act of Congress approved 1900: 

“For the purchase by the Commissioners of the 
district of Columbia of a suitable site in the Dis- 
tnct of Columbia for a municipal hospital, one 
hundred thousand dollars, or so much thereof as 
may be necessary . f 9 


Act of Congress approved 1906: 

.'^° r erect “ ,n an d equipment, complete, of a hos¬ 
pital for treatment of indigent tuberculosis pa- 
lents only, said hospital to be located and erected 
on the site heretofore acquired for a municipal 
hospital, and to be situated and constructed on 
said site without reference to existing or proposed 

fc H^ any °‘, h f„ h08pital on 8aid 8it *> 

hundred thousand dollars.” 

Act of Congress approved 1914: 

“For the preparation of plans and specifica¬ 
tions for the erection of hospital buildings, includ¬ 
ing power house and domestic service building for 
municipal purposes, to be located and erected on 
the site now owned by the District of Columbia at 
Fourteenth and Upshur Streets, and hereafter to 

jLwk" 1 f Galhn p r Hospital, $15,000, or so 
much thereof as may be necessary.” 
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Act of Congress approved 1917: 

“Gallinger Municipal Hospital: Toward the 
construction of the Gallinger Municipal Hospital, 
including grading of the site, to be located on 
Reservation Numbered Thirteen in the District of 
Columbia, in accordance with plans and specifica¬ 
tions prepared under the authority contained in 
the District of Columbia Appropriation Act for 
the fiscal year nineteen hundred and fifteen, 
$150,000, and the limit of cost of the construction 
of said hospital and accessory buildings is hereby 
fixed at $500,000. Said hospital shall be con¬ 
structed with a view to making such future addi¬ 
tions as the exigencies may require, and the work 
herein authorized shall be so executed as not to 
interfere in any way with the future extension of 
Massachusetts Avenue: PROVIDED, That the 
provision contained in the District of Columbia 
Appropriation Act for the fiscal year nineteen 
hundred and fifteen requiring that said hospital 
be located and erected at Fourteenth and Upshur 
Streets is hereby repealed.’ , 

Act of Congress approved 1921: 

i ‘For beginning the erection of a junior high 
school north of Taylor Street, east of Fourteenth 
Street on the land now owned by the District of 
Columbia, $100,000, and the Commissioners are 
authorized to enter into contract or contracts for 

said building at a cost not to exceed $300,000.” 

****##### 

“For the erection of a building for the care 
of tubercular pupils, $150,000.” : 

It is conceded by the appellants’ counsel that the Act 
of 1900 specifically dedicated the tract to municipal 
hospital purposes and that if nothing further had been 
done by Congress, the Commissioners would be with- 
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out authority in their present proposed action to erect 
a school thereon for tubercular pupils. The question 
is air y presented then as to how the subsequent Acts 
of Congress have changed the principle of the situa¬ 
tion. After the Act of 1900, the next utterance of 
Congress on the subject was the Act of 1906, which< 
directed the erection of a tuberculosis hospital on the 
tract, “to he situated and contructed on said site with¬ 
out reference to existing or proposed plans for any 
other hospital on said site.” Congress at that time 
must have contemplated some change in its attitude on 
the location of a municipal hospital, but no direct ex¬ 
pression on the subject was made; the Act of 1906 
therefore, merely imposed an additional use on the 
tract, namely, a tuberculosis hospital. 

The Act of 1914 simply appropriates money for plans 
and specifications for the Municipal Hospital and 
shows quite clearly that Congress still intended the 
tract to be used for that purpose and further desig- 
nates the name of the hospital as Gallinger Hospital 

S mu S A e ” at f Gallln S er , the sponsor for the hospital. 

The Act of 1917 materially changed the situation and 
alter appropriating money for the erection of the 
Gallinger Municipal Hospital directed that it be lo- 
ca ed on Reservation Thirteen instead of on the Up- 
shur Street tract and expressly repealed the Act of 
1914 so far as that Act related to the erection of said 
hospital on the Upshur Street tract. 

After the passage of the foregoing Act, the Upshur 
Street tract stood dedicated to tubercular hospital 
purposes, and none other. The Act of 1906 has never 
been repealed, directly or otherwise. 

inviw •» '“*»**» t 


‘‘For erection * * * of a hospital for * * * tuber¬ 
cular patients * * * said hospital to be located and 
erected on the site heretofore acquired for a mu¬ 
nicipal hospital.” 

The Act does not say “on a part of the site”; it does 
not say that the location of the municipal hospital must 
be taken into consideration, but very clearly expresses 
the intention of Congress by the use of the words 
“without reference to existing or proposed plans for 
any other hospital on said site.” In this connection, 
attention is respectfully invited to the language of the 
Act of 1900 “for the purchase * * * of a suitable site 
* * * for a municipal hospital/ f and again to the same 
language in the Act of 1906, providing for the tubercu¬ 
losis hospital as above quoted. The word site is used 
in both of said Acts and can have but one meaning, 
i. e., an inseparable tract of ground to be used for a 
definite purpose. 

Appellants would argue that the Upshur Street tract 
is land owned by the municipality used for general 
public purposes, but the language used in the Acts of 
Congress above noted must control and do not sustain 
such a contention. 

In the case of the State vs. Mayor and Aldermen of 
Jersey City, 36 N. J. L., 166, the word site was under 
consideration by the Court. It appeared in the char¬ 
ter of the city as follows: 

“To purchase sites for, and purchase and construct 
a city hall, school houses, engine houses, etc., and such 
other buildings as may be necessary for the purposes 
of this Act. ” The Court held that the word site was 
restrictive and in that connection said: 


mu^ L 8 H e iD ^ 8en8e of the Act “eans only so 
n # ,, ^ ?. 8 18 reason ably required or needed 

or the erection and convenient use of some oar 
ticular necessary building.” e pa 

•f * early A then ’ the Aci of 1917 > taken in conjunction 

. p e cts of 1900 and 1906 » can leave no doubt but 
that Congress intended to, and did actually dedicate 

the^Upshur Street tract to the use of a tubercular hos! 

the legislat . ion on subject was 

. 6 Act of 1921 which appropriated money for the be¬ 
ginning of the erection of a junior high school Con- 
gress wanted and intended this school to be located on 

g a- r) U t PSh “ r li S , re , et tract and said so, well knowing that 
aid tract had been dedicated to tubercular hospital 

ConC*’ 1 k T" an additional dedication which 

Sn ZT a ° ne had 8 nght t0 make - That is not ques- 

to ef IT’ Tl W ° Uld the right of the Commissioners 

tion^t tU erCUl08is sch001 011 ^e tract be ques¬ 
tioned had Congress expressly so directed. 

School, ^esttr^ f ° r thC JUni ° r High 

tubCTcular^u^sl^l&O.IX^^^ 11 * ^ the Care of 

It did not dedicate the Upshur Street tract to that pur¬ 
pose. Is it not significant that in the same Act, Con- 
gress provides that buildings for one purpose be lo- 
cated on the Upshur Street tract, and, on the question 
buildings for another purpose, remained silent? 

The basic theory of appellees’ bill is that the land 

and haTt l C Cat6d ^ C ° ngre8S to s P e «hc purposes 
and that the Commissioners of the District of Colum- 
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la have no authority in placing upon or using the 
and for other than those purposes; that the Commis¬ 
sioners are creatures of statute and clothed with no 
discretion in carrying out the mandates of Congress 

m the matter of using public lands, where such lands 
have been specifically dedicated. 

A fair and reasonable conclusion drawn from the 
oregoing Acts would be, it is respectfully submitted, 

That Congress ordered the Upshur Street tract pur¬ 
chased for a municipal hospital; that thereafter it de- 
cided that the municipal hospital would be better lo- 
cated m another section; that it further concluded that 
the Upshur Street tract was well suited to a tubercu¬ 
lar hospital and so ordered it to be used for that pur¬ 
pose ; that thereafter it concluded that the tract was 
suited to another dedication and so ordered a junior 
high school to be erected there. 

GENERAL POWERS OF THE COMMISSIONERS 
OF THE DISTRICT OF COLUMBIA. 

On the question of the general powers of the Com¬ 
missioners of the District of Columbia, the Court, in 
the case of Walter vs. MacFarland, 27 D. C. Add 182 
at page 184, said: 

“Municipal Governments exist and exercise au¬ 
thority through legislative sanction. For conve¬ 
nience of administration they are created as agents 
of government for certain local purposes, and 
nave such powers only as are expressly conferred 
or may be fairly and reasonably implied as neces¬ 
sary to carry into effect such as have been express¬ 
ly granted. Barnett vs. Denison, 145 U. S. 135, 
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139, 36 L. Ed. 652, 653, 12 Sup. Ct. Rep. 819. And 
while the laying out, opening, and improvement of 
streets in towns and cities are matters of peculiar 
fitness for municipal regulation and control, pow¬ 
ers relating thereto must be similarly construed. 
State vs. Mobile, 5 Port. (Ala.), 279, 310, 30 Am. 
Dec. 564; St. Vincent Female Orphan Asylum v. 
Troy, 76 N. Y. 108, 112, 32 Am. Rep. 286; Lack- 
land v. North Missouri R. Co., 31 Mo. 180, 185; 
Atty-Gen. ex rel . Holtz v. Heishon, 18 N. J. Eq., 
410; Heiskell v. Baltimore, 65 Md. 125, 151, 57 
Am. Rep., 308, 4 Atl. 116. 

The Municipal organization of the District of 
Columbia is of a peculiar character. There is no 
general organic law covering all of the ordinary 
powers usually conferred in the creation of mu¬ 
nicipal corporations throughout the several States 
of the Union, no formal municipal charter, so to 
speak. 

The Commissioners, though vested from time 
to time with the power to make important regula¬ 
tions, are ministerial officers. There is no special 
municipal council or legislative body, as was the 
case under the preceding form of municipal gov¬ 
ernment. Congress possesses and has retained the 
powers of a local legislature. Sometimes it en¬ 
acts special laws relating to local affairs, and 
sometimes it delegates to the Commissioners ex¬ 
tensive powers to make rules and regulations, re¬ 
specting specific subjects. The Commissioners 
have no authority to raise revenues for the sup¬ 
port of the local government, and those raised by 
the direct authority of Congress are not turned 
over to them for appropriation and expenditure 
at discretion. 

The title in fee to all streets and public reser¬ 
vations in the City of Washington is vested in the 
United States, and the public parks have been 
specially intrusted to the care and supervision of 
* one of the departments of the general government. 
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Congress has specially provided, from time to 
time, for the improvement and extension of the 
old, established streets, as well as for the opening 
of new streets, and the changing and closing of 
others. While such works are provided to be done 
under the general supervision of the Commission¬ 
ers, their discretion in all matters, including ex¬ 
penditures, is limited by the authorizing acts, and 
the special appropriations for the purpose. The 
Commissioners can not close streets; they can not 
authorize private encroachments, occupations, or 
obstructions; they are not permitted to authorize 
the construction of a street-car line in them. In 
the light of these facts, and in conformity with the 
general rule of construction before stated, we are 
constrained to hold that the Commissioners have 
not the power to narrow the roadway of the streets 
in question y notwithstanding it may be to the 
public advantage. The question is not one of ex¬ 
pediency, but of power.’’ 

While the case at bar is not one of narrowing a 
street, the same general principle is involved, namely, 
the powers of the Commissioners in dealing with pub¬ 
licly owned land. If they have no authority to narrow 
a street, then how much stronger is the case of tax¬ 
payers who are attempting to restrain them from using 
public land for any other purpose than the one desig¬ 
nated by Congress. 

Again in the case of District of Columbia vs. Crop- 
ley, 23 D. C. App., 232, which was a suit by certain 
property owners of water lots against the Commis¬ 
sioners, seeking to recover damages on account of the 
maintenance of a sewer over the land of the plaintiffs 
which they had purchased from the District of Colum¬ 
bia. The Court, speaking through Mr. Chief Justice 
Alvey, on page 247, referring to the right of the Com- 


missioners to convey land and thereby extinguish 
public uses and public enjoyment of the lands, said : 

“The right in and control over all the streets 
and sewers of the city are held by the municipal 
government for public use, and to no other use or 
purpose can they be appropriated, without special 
legislative sanction. ‘It would,’ says the Supreme 
Court ‘be a perversion of that trust to apply 
them to other uses.’ Meriwether v. Garrett, 102 

l £6 L. Ed., 204. The same principle is 

laid down by Dillon, in his work on Municipal Cor¬ 
porations, Par. 650, where he says: ‘A municipal 
corporation has no implied or incidental authority 
to alien, or to dispose of, for its own benefit, prop- 
erty dedicated to or held by it in trust for the 
public use, or to extinguish the public uses in such 
property.’ And clearly, if the corporation has no 
implied or incidental authority to dispose of or ex¬ 
tinguish the public use in such property, it has no 
such power to restrict the use in such manner as 
to impair the right of full enjoyment thereof bv 

the public, except it be by express legislative au¬ 
thority.” 

The question of the power of municipal officers was 
again raised in Fay vs. MacFarland, 32 D. C. App. 
290, and the Court, speaking through Mr. Justice Robb, 
at page 299, said: 

“The Commissioners are creatures of statute. 
They possess no implied powers. Their authority 
to act must be gathered from the express terms 
of the law granting it. Hence, in any attempt to 
act under a statute granting authority, they must 
comply literally with its requirements.” 

Although this case is not analogous in point of fact 
with the case at bar, the principle of authority and 


right of the Commissioners in dealing with public land 
are clearly and forcibly expressed. 

As early as 1895, this question of municipal author¬ 
ity was raised in the case of Market Company vs. Dis¬ 
trict of Columbia, 6 D. C. App., 34. At that time, the 
powers now exercised by the Board of Commissioners 
were in the hands of a Board of Public Works. The 
suit was by the Market Company to enforce a contract 
with the city, authorizing it to manage and control 
certain ground in the city, whereon stood what was 
then known as and called the Wholesale Market. The 
Court, through Mr. Justice Shepard, in denying the 
right of the Board of Public Works to make such con¬ 
tract with relation to public lands, on page 45, said : 

‘ 4 The ordinary matters of municipal control and 
regulation were conferred by the law upon the 
Legislative Assembly. 16 Stat. 425, Sec. 18. The 
only power given to the Board of Public Works 
was the control and regulation of the repair of 
streets and alleys. Id. sec. 37. 

The wholesale market space at the intersection 
of the named streets and avenues can hardly be 
called a street, since its setting apart as an open 
space for a market by act of Congress. But con¬ 
cede that it is to be considered as a street, the 
power to regulate its repair as a street did not 
confer the power to authorize the erection of 
buildings thereon, much less a contract to pay for 
them. The District Government and Board of 
Public Works combined would not have had the 
power to authorize buildings in a street or other 
public reservation, in the absence of an express 
grant of that power by Congress. Dillon, Munici¬ 
pal Corps., Sec. 660; 15 Am. and Eng. Encyclope¬ 
dia of Law 1041.” 
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LAND DEDICATED TO A SPECIFIC PUBLIC USE 
CAN NOT BE DIVERTED TO ANY OTHER 
USE, EITHER PUBLIC OR PRIVATE WITH¬ 
OUT THE SANCTION OF THE LEGISLA¬ 
TURE. 

As stated by Mr. Chief Justice Shepard, in the case 
ot Walter vs. MacFarland above quoted, the municipal 
organization of the District of Columbia is of a pecu¬ 
liar character. The city is governed by a Board of 
Commissioners, acting under the direction of specific 
acts of Congress, the members of which sit as legisla¬ 
tors for the District of Columbia. There is no city 
charter, or definite municipal function. Congress has 
full authority and control over the city. For that rea¬ 
son, there are few cases in the books which deal di¬ 
rectly in point of fact with the case at bar. However, 
there are many which discuss the general principles in¬ 
volved and also some which are analogous and nearly 
alike in point of fact. An attempt has been made to 
gather the leading cases on the question of dedication 
of land to public uses, and it is believed that a review 
of these authorities should show conclusively that the 
courts very zealously protect the interests of the tax¬ 
payers and invariably refuse to permit municipal au¬ 
thorities to divert land dedicated to specific public uses, 
to other uses either public or private. 

In the case of County of Yolo vs. Barney, 79 Cal., 
375, the County had dedicated a tract of land to hos¬ 
pital purposes and uses. Eight years after the erec¬ 
tion of a hospital, the defendant’s grantor took pos¬ 
session of a part of the land and fenced it. It ap¬ 
peared that the tract was large and was not all ac¬ 
tually in use by the hospital. After the lapse of the 
statutory period, defendant filed suit to quiet title by 
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adverse possession. The court held that even though 
the whole tract was not actually in use by the hospital 
buildings, nevertheless the land had been dedicated by 
the County to a public use and the statute of limita¬ 
tions as to adverse possession did not apply. The 
Court said: 

‘ ‘ Hospital buildings are public buildings. If a 
public building be erected upon land belonging to 
the County by the proper authorities, and it be 
devoted to uses necessary to the character of the 
building and the purposes for which it is erected, 
it would seem as if the land was dedicated or put 
to a public use. 

Court houses, jails and hospitals are put upon 
the same footing by the statute, supra , are called 
‘public buildings/ and they are such to all intents 
and purposes. It will not do to say that the land 
on which they stood or which is appurtenant and 
necessary thereto, is not dedicated to a public 
use” (Underscoring ours.) “To hold otherwise 
would be to leave county jails, hospitals, court 
houses and other public buildings, and grounds on 
which they stood, at the mercy of careless and cor¬ 
rupt county officials, and rapacious trespassers in 
collusion, perhaps, with such officers. This is con¬ 
trary to public policy / 9 

In the case of Mayor and Aldermen of the city of 
Savannah vs. Wilson & Gibson, 49 Ga., 476, which was 
an action brought by residents of the city against the 
city for damages caused by the erection of certain 
buildings and obstructions in one of the public streets, 
the Court said: 

“It may be stated as a sound legal proposition 
that a municipal corporation of this state derives 
its power and authority from the Act of the Gen- 
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eral Assembly which creates it—that is, its or¬ 
ganic law, and it can do no act forbidden by that 

By the original charter of the city of Savannah, 
the squares, streets, lanes and passages described 
m tihe plan of said town in the Surveyor General’s 
office, shall not be alienated or granted awav 
for any purpose whatsoever, than by an act of the 
General Assembly.” 

In holding that the city had no authority to erect 
obstructions in the street, the Court further said: 

The necessity of the case can make no differ- 

as * he . Power of the defendant, for if it 

^ ld ’i h fi, d l efend ? nt could create the necessity and 
plead that as its justification for doing what its 

organic law forbids it to do for any purpose what¬ 
soever without the authority of the general assem¬ 
bly. All acts of a municipal corporation, bevond 
toe scope of the powers granted to it, are void- 

T reare lts a . cts void wh en expressly for- 
bidden by its organic law. 

A municipal corporation cannot be justified or 
excused on the plea of necessity for the exercise 
of powers which have not been granted to it 


In the case of the Board of Supervisors of Fred¬ 
erick vs. City of Winchester, 84 Va. 467, the Court 
ound a dedication of a public square in the city of 
Winchester to certain public uses and restrained the 
city authorities from altering or changing such use to 
another public use. 

In the case of McCullough vs. Board of Education, 
51 Cal., 418, the Board of Supervisors of San Fran¬ 
cisco authorized the Board of Education to appro¬ 
priate a part of a public square for a school house. The 


I 
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Court held that the city ordinance which had been 
ratified by the state legislature dedicated the square 
to specific purposes and the use of part of it as a school 
house was not one of the dedicated uses and that the 
city had no authority to consent to the placing of the 
school there. 

In the case of People vs. Holladay, 93 Cal., 241, 
which was an action by the attorney general of the 
state against defendants for an injunction, because 
of the erection by defendants of certain fences and 
buildings on a public square, the question of dedica¬ 
tion of public land was in issue. It appeared that the 
land was in the corporate limits of the city and had 
been given to the city by an Act of Congress in the 
following language: 

“Relinquished and granted to the said city, and 
its successors, for the uses and purposes specified 
in the ordinance of said city and ratified by an 
act of the legislature of the said State, approved 
on the 11th of March, 1858. M 

The Court held that the ratification by legislature of 
the state of the city ordinance operated as a selection 
and dedication to public use of the tracts in question 
and that the Act of Congress had the effect of con¬ 
firming such dedication. 

In the case of County of Harris vs. Taylor, 58 Tex., 
690, the Court found a dedication of land in the city 
of Houston to court house purposes and held that a 
change in the use of the land to a jail was unlawful 
and a perversion of the land to a use not contemplated 
by the original dedication. 

In the case of Board of Education vs. The City of 
Detroit, 30 Mich., 505, which was a suit to restrain 
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the city of Detroit from extending a street through a 

piece ot ground occupied by the Board of Education 

the ground was reserved by an Act of Congress of 
loU7— 

“For public wells and pumps, for markets, for 
public schools, for houses for the reception of 
engines and other articles for the extinguishment 
of fires and for the preservation of the property 
of the inhabitants, for houses for the meeting of 
religious, moral, literary or political societies! or 

USef r 1 ? s , s ? ciatl0ns ' and generally for such 
purposes of utility or ornament as the City Coun- 

cil of Detroit may at any time by law provide, 

The Court, in restraining the city from extending a 
street through the land said: 

“It is claimed, however, that the action of the 

Si™ 1 ma ? be sustained as merely changing the 
uses of public grounds and diverting that which 
before was dedicated to public instruction to an- 
other public use, that is to say, to the use of the 
pstreetj and this is supposed to be jus- 

Mfcb 9 fi 9 R;lggS i7 S i: ^ he Board of Education,' 27 
Mich. 262, in which it was held competent to an- 

propnate one of the little parks on the governors’ 

and judges’ plan of the city to the purpose of a 

public hbra^ But in that case, thecSnge was 

rom one of the uses mentioned in the Act of 1807 

to another of those uses, and we had then—and 

tent e u„ 0 l7 n t L d0Ubt i- 0f U bein ^ entir *ly compe 
Stwlu th! T 0U f p T er of legislation 

existing m the Council under that Act 

* n Present case, a park already devoted to 
one of the uses specified in the Act of 1807 is pro¬ 
posed to be put to a public use which is not there 
enumerated. It is true that that Act, after nam- 








ing many public uses to which these parks might 
be dedicated, by the action of the Council added, 
‘and generally for such purposes of utility or or¬ 
nament as the said Council of Detroit may at any 
time by law provide, ’ but these general words, in 
accordance with a familiar cannon of construc¬ 
tion, must be understood as referring to purposes 
of the same general nature and classification with 
those enumerated, and cannot, without violence 
to the language, be made to embrace those which 
are so different as to amount to an annihilation 
of the parks themselves. (Citing cases.) 

It is very clear, we think, that the council do 
not derive from the Act of Congress any author¬ 
ity to do what they propose, and our attention 
has not been directed to any provision in the city 
charter by which it can be claimed that the state 
has conferred it. On the other hand it is highly 
significant, as indicating the legislative intent, 
that the very section of the charter which confers 
upon the common council a general authority to 
lay out and open streets, defines its powers in re¬ 
spect to such grounds to be ‘to make, grade, im¬ 
prove and adorn the public parks, squares, spaces, 
and all ground in said city belonging to or under 
the control of the corporation and to control and 
regulate the same consistently with the purposes 
and objects thereof . 9 It cannot be claimed that 
this is consistent with their being devoted to other 
purposes and objects, particularly to one which, 
like that of a street, would terminate their dis¬ 
tinct and separate existence.” 

In the case of Glass vs. Ashbury, 49 Cal. 571, the 
Legislature of California passed an Act, authorizing 
the city of San Francisco to procure a ship, to use in 
instructing boys in seamanship. Authority was given 
the city to apply to the United States for the use of a 
vessel and to accept service of an officer which the 
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Government might detail and upon such terms and 
conditions, consistent with the provisions of the Act 
as the Government might impose. The city was am 
thonzed to remove boys from the Industrial School to 
the ship and the Act further provided that any Court 
which sentenced boys to confinement in the Industrial 
School might modify its finding and sentence boys to 
the ship; that the Police Court ad Municipal Court 
might sentence any person under eighteen years of 
age to serve sentence on the ship. Congress passed an 
Act providing for a ship and detail of an officer; the 
officer and ship were furnished and the suit is by the 
officer for the payment of his bill for the first month's 
services, the auditor having refused to pay him. 

The Act of Congress authorizing the use of the ship 
declared that no person shall be sentenced to, or 
received at such schools (meaning the ship) as a pun¬ 
ishment or commutation for crime.” The right of 
the city to use the ship under that proviso was the 
question in issue. 

The Court, in holding that in view of the conflict 

of the two Acts the city had no authority to use the 
ship, said: 

“It certainly requires no argument to show that 
the condition imposed by the Government of the 
United States, as found in the proviso, is utterly 
inconsistent with the provisions of the Act of the 
Legislature, under which the Board is to act in 
accepting the ship. The provision found in the 
Act of the Legislature cannot be enforced except 
through a palpable disregard and violation of the 
terms of the proviso found in the Act of Congress. 
The former expressly authorizes the confinement 
on board the training ship of a certain class of 
offenders against the criminal laws of the State 



I 


/ 


23 

as a punishment or commutation of punishment 
for crimes of which they are or may be convicted, 
while, as we have seen, the latter expresslv and in 
terms prohibits it. 

It would indeed be difficult to imagine a more 
palpable or irreconcilable inconsistency between 
the provisions of the Act of the Legislature and 
that of Congress than is here pointed out, and it 
results that, until some change shall be effected 
in the provisions of one or the other of these Acts, 
the Board can have no authority to accept the 
proffered training ship.” 

In the case of Tukey vs. City of Omaha, 54 Neb.. 
370, it appears a proposition was submitted to the 
electors of the City of Omaha, and adopted, to issue 
bonds for the purpose of securing a site for a market 
place and erecting thereon a market house. The prop¬ 
osition contemplated the purchase of land for that 
purpose. The suit was by a tax payer against city 
officials to restrain them from putting the market on 
a public square which had theretofore been dedicated 
to use only as a public square. In holding that the 
attempt to divert a tract of land dedicated to one pub¬ 
lic purpose to another the Court said: 


“That when the governing body of a munici¬ 
pality is authorized by a vote of the people, and 
only thereby, to incur a debt for a particular pur¬ 
pose, such purpose must be strictly complied with, 
and the terms of the authority granted be strictly 
and fully pursued, is so well settled that it would 
be idle to cite authorities on the proposition. That 
the mayor and council, in attempting to erect a 
market house on land already belonging to the 
« ^ . other purpose, were depart¬ 

ing from the terms of the vote in a material re¬ 
spect, and so diverting the funds at their disposal 
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to an unauthorized purpose is evident on a mo¬ 
ment’s reflection.” 

In the case of the Board of Education of Kansas 
City vs. The City of Kansas City, 62 Kan., 374, the 
action is by the City of Kansas City against the Board 
of Education to restrain the erection of a school 
building on certain land in the city. A dedication had 
been made of the land on a plat by the original pro¬ 
prietors as “Seminary Place.” The Court held that 
such a designation of the land dedicated it to public 
school purposes and in refusing to grant an injunction 
against the Board of Education, said: 

“The above (referring to the facts), are all of 
tiie agreed facts to which it is necessary to ad- 
vert. In our opinion they show that the Court 
below was in error in refusing the affirmative re¬ 
lief asked by the plaintiff in error and in enjoin- 
ing it from the erection of its school building upon 
the disputed tract. The question is, was there suf¬ 
ficient evidence of a dedication by the Wyan¬ 
dotte City Company of the tract in dispute. The 
ease of Commissioners of Miami Co. vs. Wilgus, 
... JP* 4,) 7> 22 Pac. 615, in its facts is so nearly 
hke the present case as to constitute sufficient 
authority without looking beyond our own decis¬ 
ions and without undertaking to reason from gen¬ 
eral principles. ° 

In that case a town Co. had filed a plat, designat¬ 
ing on it a tract, ‘Seminary Square.’ After the 
apse of about twenty years the town company 
assumed to convey this square. It was held, how- 
even that the deed passed no title; that the filing 
o the plat by the town company, designating the 
tract as ‘Seminary Square,’ sufficients evidenced 
an irrevocable dedication to the public for sem- 
mary purposes. 
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In this case the donors granted nothing, but the 
tract called ‘Seminary Place/ The adjoining 
grounds, although donated by the same persons, 
were dedicated to other public purposes. For 
what public purposes the adjoining grounds were 
dedicated is immaterial. It is sufficient that they 
were not dedicated to seminary purposes. A 
dedication to such purposes of a particular por¬ 
tion of the general tract implies that no other por¬ 
tion of such general tract was intended for the one 
specific public purpose; hence, the city authorities, 
in so far as they attempted to grant portions of 
Huron Place outside the particular tract desig¬ 
nated as ‘Seminary Place,’ undertook that which 
they could not rightfully do, viz., to divert the 
donor’s grant to uses other than those designed 
by them.” 6 

The Court then cites as authority for the foregoing: 

“After a complete dedication of lands to public 
uses has been made, neither the dedicator nor the 
municipal authorities may apply them to other 
uses. It is only by the assent of all those for 
whose benefit the dedication was made—that is, 
the local lot owners whose private interests are 
affected, and the town authorities, as representa¬ 
tives of the public interests—that anv change can 
be made. ” (9 A. & E. Encycl. of L., 2d Ed. 80.) 

The case of State vs. Mayor and Aldermen of Mo¬ 
bile, 5 Porter 279, 30 Am. Dec., held that a municipal 
corporation has no authority to appropriate streets, or 
to narrow or widen them, unless vested in such power 
expressly by its charter or as accident to a nexpress 
delegation of power, and that the powers of a corpora¬ 
tion are to be ascertained by reference to grants 
made by the Legislature in its favor; that it can have 
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no rights except such as are especially granted or as 

are incidental or necessary to give effect to the powers 
thus granted. 

■f ^ e ® ase of Rob erts vs. the City of Louisville, de- 
cided bv the Kentucky Court of Appeals, reported in 

irf U it. A., 844, that an injunction would lie against 
e passage of a municipal ordinance to authorize the 
illegal transfer to an insolvent Board of Commission¬ 
ers of a wharf owned by the city in trust for the pub¬ 
lic. r 

NECESSITY OF THE CASE. 

Counsel for appellants seem to take the view that, 
because an appropriation was made by Congress, for 
that reason alone the Commissioners have a right to 
place it anywhere they may desire. Such argument 
would concede the propriety of an act of the Commis¬ 
sioners in locating the building in question in a public 
park or in a public street. It is also argued that the 
District does not own any other suitable ground for 
such a school. If such an argument be material, it 
certainly is irrelevant, but in any event this contention 
is answered in the case of McFarland vs. Elverson, 32 
App. D. C., 81. In that case this Court calls attention 
to Section 483 of the Code, which provides as follows: 

“Whenever land in the District is needed for 
the use of the United States, or bv the Commis¬ 
sioners of the District for sites of schoolhouses 
fire or police stations, or for a right of wav for 
sewers, or for any other municipal use authorized 
by Congress, and the same cannot be acquired by 
purchase from the owners thereof at a price satis¬ 
factory to the officers of the government author¬ 
ized to negotiate for the same, application may 
be made to the Supreme Court of the District by 
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petition m the name of the United States or of 
said Commissioners, as the case may be, for the 
condemnation of said land or said right of wav 
and the ascertainment of its value.” 

This decision, in commenting upon this section of 
the Code, goes on to say that even if there be no appro¬ 
priation for such action it is to be presumed that it 
will be forthcoming. The decision of this Court in this 
case would seem to clearly justify the contention that 
the Commissioners of the District of Columbia, having 
had an appropriation from Congress for the erection 
of this building, could have condemned land in the 
District of Columbia and purchased it as the site upon 
which to erect this building, and that such condemna¬ 
tion proceedings would have been entirely valid upon 
the presumption that when the time arises in the 
course of the proceeding when the proper authorities 
may be called upon to make such payment, the funds 
will be available. The decision of this Court in the 
MacFarland case, together with the section of the code 
therein referred to, are particularly urged upon this 
Court. 

CONCLUSION. 

It is therefore concluded that, in the light of the au¬ 
thorities reviewed herein, the Commissioners of the 
District of Columbia are without power to divert any 
part of the Upshur Street tract to uses not specifically 
authorized by Congress; that the Commissioners are 
bound by several Acts of Congress passed on this sub¬ 
ject; that if the Upshur Street tract is the only avail¬ 
able site, the Commissioners have authority to pur¬ 
chase other land on which to erect a tubercular school. 

A very eminent authority, namely, Judge Sanborn of 
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the Federal Circuit Court of Appeals, in the case of 
Davenport vs. Buffington, 97 Fed. Rep., 234, 46 L. R. 
A., 377, has gone even further than the contention of 
the plaintiffs in this case, and has held that a nation 
state, or municipality which dedicates land that it 
owns in the site of a town to public use, is as conclu¬ 
sively estopped as a private proprietor from revoking 
that dedication and on that subject says: 


Besides, we are unwilling to concede that a 
nation or a state which becomes the proprietor of 
a town site, plats it, and dedicates its streets and 
parks to public use, has any greater or better 
right to revoke or avoid its grant or covenant than 
a private proprietor would have. It mav be that 
either, before any rights have accrued, can revoke 
the dedication, but after lots have been sold, 
alter streets have been graded, after parks have 
been cared for and improved according to the plat 
-yin other words, after rights have vested in re¬ 
liance upon the dedication,—we deny the right of 

- „ "1 J i 1 • | . ^ ^ ^ it, or to release 

or destroy the right of the public to the exclusive 

U l® °u parks and streets for purposes for 
which they were granted. Nations, states, and 

municipalities have and exercise two classes of 
powers,—one governmental, by which thev rule 
their people; the other proprietary or business, 
by which they carry on their business affairs as 
legal personalities. The same fundamental prin¬ 
ciples of justice, of law, and of equity govern 
them m the exercise of their powers of the latter 
class which control the acts of private individuals. 

f- “ftion, state, or municipality which dedi¬ 
cates land that it owns in the site of a town to 
public use for the purpose of a park is as conclu¬ 
sively estopped as a private proprietor from re¬ 
voking that dedication, from selling the park, and 
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from appropriating the land which it occupies to 
other purposes, after lots have been sold, after the 
town has been settled, and after the park has been 
improved with moneys raised by the taxation of 
its residents and tax payers in reliance upon the 

dInces” Dd C0Venant which the dedication evi- 

There seem to be no cases cited in appellant’s brief 
on the merits of the case at bar that can be consid¬ 
ered as decisive or, for that matter, having any bear¬ 
ing upon the question involved. All of them deal with 
situations where the Governmental authorities were 
acting under some statute giving a quasi judicial 
power, as, for instance, the case of Schwerdtfeger vs. 

rownlow, 45 App., 412, in which case the Commis¬ 
sioners were acting under a statute authorizing them 
to give pensions to police officers. It is difficult to see 
how any of the cases cited, but for which no quotations 
are given, could be of any assistance to the Court and 
it there is no more authority in the books to sustain 
the action of the Commissioners in the case at bar, it 
is little wonder that the trial justice sustained the po¬ 
sition of appellees and granted an injunction. 

It is respectfully submitted that the appeal should 
be dismissed. 


Charles W. Dark, 

Roger J. Whiteford, 
Sefton Darr, 

Attorneys for Appellees . 


